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Page 2 of Affidavit of iferbert Sperling 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


; a/k/a "Micky Rea", 


ISMAEL TORRES 

PETER SALANARDI, 

COURTLAND SAMPLE, a/k/a "Bucky", : 

JOSEPH CONPORTI, INDICTMENT 
SAM KAPLAN, 

CECILE SPERLING, : 3 73Cr. 841 
JUAN SERRANO, a/k/a John Negron, : 

PRANK BASSI, JR., 

ANTOINET rE BASSI, 

ALBERT PEREZ, a/k/a Abbe Perez, 

PRED BERGER, 


Prom on or about the ist day of January, 
1971, and continuously thereafter up to and including 
the date of the filing of this indictment, in the 
Southern Distrist of New York, KERBERT SPERLING, 


ee ROS ee ie Bae 


JUAN SERRANO, a/k/a John Negron, PRANK BASSI, JR., 
ANTOINETTE BASSI, ALBERT PEREZ, a/k/a Abbe Perez, 
PRED BERGER, AL BRACER, PRANK SERRANO, EDGARDO RAMIREZ, 
LUIS VALENTINE, a/k/a Ramon Lombardere, OCTAVIO DEL 
BESTO, WELSON GARCIA, SUSAN WEYL, SALVATORE RUGGIERO, 
JACK SPADA and JOHN DOE, a/k/a "Eddie", the defendants, 
and Louis Mileto, Carle Lombardi, Nicholas Lage, Peter 
Apento, Barry Lipsky and Alberto Gonce)l. named herein 
as e0-conspiraters and not as defendants, and others to 
the Grand Jury known and unknewn, wilawfully, wilfully, 
intentionally and knowingly combined, conspired, son- 
federated and agreed together and with each others to 
viols.2 Seetiona 4705(a) and 7237(b) of Title 26, United 
States Code, and Sections 612, 841(a)(1) and 881(b)(1)(A) 
of Title 21, United scates Code. 

2. It was part of said conspiracy that the 
said defendants and eo-censpirators unlawfully, wil- 
fully, intentionally and knowingly would sell, berter, 
exchange and give away narcetic drugs, the exact amount 
and nature thereof being to the Grand Jury unknown, 
mot in pursuance of @ written order of the person or 
persons to whom sush narectic drugs were #014, bartered, 
exehanged and given away on a form issued in blank for 
that purpose by the Secretary of the Tressury or his 
delegate, contrary to iaw, in vielation of Sections 
4795(a) and 7237(b), Title 26, United States Code. 

3. It was further part of said conspiracy that 
the said defendants and eo-conspirators unlawfully, wil- 
fully, intentionally and knowingly would distribute and 


possess with intent te distribute Seedule I and II 
nareotie Grug contro] and substances the exact amount 
thereof being to the Grand Jury wiknown in violation of 
Sections $12, 8%1(a)(1), and 641(b}{1)(A) of Title 21, 
United States Cede 
QVERT ACTS 

In pursuance of the said conspiracy and to 
effect the objects thereof, the fellewing overt ects 
were committed in the Southern District of New York: 

1. In or about May, 1971, defentect Frank 
SERRANO transperte4 approximately one-half kilogram 
of eccaine te the vicinity of 78th Street and Lex- 
ingten Avenue, New < vk, New York. 

2. In or about August, 1971, defendant 
JUAN SERRANO, a/k/a John Negron delivered to defendant 
VINCENT PACELLI, JR. one kilogram of cocaine. 

3. In or about July, 1971, defendant 
EDGARDO RAMIREZ delivered two cans of lactose te 1420 
Third Avenue, New York, New York. 

&. In or  ..t September, 1971, defendant 
JACK BLESS exited a building on West 96th Street, 
New York, New York carrying five kilégrams of heroin. 

5. Om or about October 18, 1971, defendants 
LUIS VALENTINE, OCTAVIO DEL BUSTO, NELSON GARCIA and 
eo-conspirater Alberte Gonzales went to the vicinity of 
the Castillian Room Bar, 303 East 56th Strwet, New York, 
lew York. 
¢. Im or about November, 1971, defendant 

HERBERT SPERLING delivered to defendant VINCENT 
PACELLI, JR. two kilograms ef beroin. 


| Se — ee lO eee ae a eee ee eee ee 2 


7. In or about November, 1971, co- 
conrpirator Barry Lipsky delivered to 4efendant 
SUSAN WEYL two kilograms of herein. 

8. On or **uat August 16, 1972, defendant 
HERBERT SPERLING ~et with defendant BEW MALLAK 
in the vieinity of 844 Seventh Avenue, New York, 
few York. 

9. On oF about September 20, 1972, 
defendants HERBERT SPERLING and NORMAN GOLDS"’’::IN, 
a/k/a Sonny Gold, met in the vicinity of 644 
Seventh Avenue, New York, New York. 


(Title 21, United States Code, 
Section 646.) 


coun? Two 

The Grand Jury further charges: 

From on or about the lst day of May, 171, and 
continuously thereafter up te and ineluding the date of 
the filing of this indictment, in the Southern District 
of New York, HERBERT SPERLING, the defendant, wnilawfully, 
wilfully, intentionally and knowingly did engage in a 
continuing eriminal enterprise in that he unlarfully, 
wilfully, intentionally and knowingly 4id violate Title 
21, United States Code, Sections 8%1(a)(1) and 841(b)(1) 
(A) as alleged in Counts hight, Nine and Ten ef this 
indictment which are incorporated by reference herein, 
which violations were a part of a continuing series of 
violations of said statutes undertaken by the defendant 
in concert with « least five other persons with respect 
to whom the defendant occupied a position ef orgeniszer, 

supervisor and manager and from whieh continuing series 
of violations the defendant obtained substantial ineome 


and . A ’ 
(Title 21, United States Code, Section 848) VS! / Ce 


COUNT THREE 

The Grand Jury further charges: 

In or about the month of May, 1971, in 
the Southern District of New York, PRANK SERRANO 
and VINCENT PACELLI, JR., the defendants, uniaw- 
fully, intentionally and knowingly did distribute 
and possess with intent te distribure a Schedule 
II navectie drug controlled substance, to wit, 
approzinately one-half kilogram of cocaine. 

Title 21, United States Code, Sections 


12, 831{a)(1) and SSACBOCEDSAD) 
Gitle 18, United States Code, Section 2.) 


COUNT POUR 
The Grand Jury further charges: 
In or about the month of August, 1971, 
in the Southern District of New York, JAC{ BLESS, 
the defendant, unlawfully, intentionally a.4 knowingly 
did distribute and pessess with intent to distribute 
a Sehedule II nareotic drug contrélled substance, 
to wit, approximately tvo kilograms of cocaine. 
Title 21, United States Code, Seetion $32, 
S42(a)(2) and 881(0)(1) (4); Title 18, Urited 
COUNT PIVE 
The Grand Jury further charges: 
In or shout the month of September, 1971, 
in the Southern District of New York, JACK SLESS, 
the defendant, anlewfully, intentionally and know- 
ingly @id distribute and pessess with intent to 
distribute eae Sehedule I narcotic drug controlled 
substance, te wit, approximately five kiicgrams. 
of heroin. 


(Title 21, United ee Code, Sections 
Siz. *$a1(a) (2) and 841(b){1)(A).) 


| 
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COUN? SIX 

The Grand Jury further charges: 

In or about the month of October, 1971, 
in the Southern Distriet of New York, JACK sLESS, 
EDWARD BLESS, VINCENT PACELLI, JR., ALBERT PEREZ, 
a/k/a ABBE PEREZ, BYGARDO RAMIREZ and AL BRACER, 
the defendants, unlawfully, intentionaily and 
knowingly did distribute and possess with intent 
to distribute a 3ehedule I narcotic drug eontrélied 
substance, to wit. approzimetely two kilograms 
of heroin. 

(Title 21, United States Code, Sections 


312, 841(a)(1) and 881(b)(1) (A); Title 18 
Unicved States Cede, Section 2) 


The ogbnd Jece Further charges: 

In or about the month of August, 1971, 
in the Southern District of New York, JUAN SERRANO, 2/k/a 
| Jehn Negron and VINCENT PACELLI, JR., the defendants, 
unlawfully, intentionally and knowingly did distribute 


and pessess with intent to distribute a Schedule 
II nareotic drug controlled substance. to wit, approzi- 
mately one kilogram of ecesine. 
: (Title 21, United States Code, Section 
) #12, 881(a)(2) and 881(b)(1)(A); 
| Title 18, United States Code, Section 2.) 
COUNT EIGHT 
The Grand Jury further charzes: 


In or sbout the month of July, 1971, ia 

| the Southern District ef New York, HERBERT SPERLING, 
BEN MALLAE and VINCENT PACELLI, JR., the defendants. 
unlawfully, intentionally and knowingly did distribute 
| 
| 


and possess with intent to distribute a tehedule II 
narcetic drug controlled substance, to wit, approximately 
one kilearam of eeceine. 
Title 21, United , Section 612, 
1(a)(1) ane sri ritle 18, United 
States Code, Sect 


COUNT NINE 

The Grand Jury further éharges: 

In or about the month of Novenber, 1971, 
in the Southern District of New York HERBERT SPERLING, 
SEN MALLAH and VIECENT PACELLI, JR., the defendants, 
unlawfully, intentionally end knowingly 41d distribute 
end possess with intent toe distribute a Schedule I 
narectie drug econtro}led substance, to wit, approx! - 
mately two kilograms of heroin. 

(si8le 21, United States Code, Section 812 


Si1(a)(1) end Seco 0); Pitle 18, Unit. 
States Code, Section.) 


COUNT TEN 

The Grand Jury further charges: 

In or about the month of December, 1971, 
in the Southern District of New York, JUAN SERRANO, a/k/a 
John Negron, VINCENT PACELLI, JR., HERBERT SPERLING and 
BEW MALLAN, the defenden:s, unlawfully, intentieralgy and 
knowingly 414 distribute and possess with intent to distri- 
bute a Schedule II narcotie drug controlled substance, te 
wit, approximately one kilogram of eoeaine. 

yey 21, United States Cete, Section $12, 


S418) (2) and 841(b)(1)(A); Title 18, 
ted States Code, Seetion 2.) 


COUNT ELEVEN 
The Grand Jury further charges: 
On or about the 18th day of Seteber, 1971, 
in the Souther District of New York, LUIS VALESTING, 
a/k/a Ramon Lembardere, OCTAVIO del BUSTO and NELSON 


GARCIA the defendants, unlawfully, intentionally 

and knowingly did distribute and possess with intent 

to distribute a Sehedule II narcotic drug controlled 
substance, te wit, approximately 303.5 grams ef cocaine 
hydrochloride. 

giz, eai(ay(i) ana SMI 

Title 18, United States Code, Section 2.) 

COUNT TWELVZ 

The Grand Jury further ¢harges: 

On or about the i8th day of Movember, 1971, 
in the Southern District of New Y@ek, ALBERT PEREZ, 
a/k/a Abbe Perez, the defendant, unlawfully, intentionally 
and knowingly did distribute and possess with intent 
to distribute a Schedule IZ narcotic drug controlled 
substance, to wit, appreximately 121.7 crams of 
eocaine hydrechicride. 

Title 21, United States Code, Section 812, 


Rl(a)(1), OBE CB) 62)(2) Pitle 12 , United 
States Code, Section 2.) 


PORMAN WHITNEY WORTH SEYMOUR. Jr. 
Maited States Attorney 
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PLEASE TAKE NOTIGS, thet upen the emnexot Affidcvit of Merbert 
Sperling, ésfendent herein, the endereicned Marbort Eperling, asting as 
his own attorney, will move this Bencrahis Court om Kay 3, 1976, oF at 
the earlicet date and tim thereafter ecavenient te the Court, as fellows; 

(a) Te scuply with the mandate of the United States Court ef Ap- 
peals fer the Secend Cireuit filed in this Overt January 30, 1975, perew 
emt to the opinion ef the Court of dppecls dated Ostebsr 10, 197k (506 F. 
24 1323, at page 1555, mrginal note 1h), wherein the Ceurt ef Appeals 
remanded the above-styled sass te this Court "fer reeenciteration of sen- 
temcing® an Count One of tho indivmment (conspirasy ecuat); and 

(b) Te grant oueh ether and further relief es te the Court may soon 
just and proper, relative to Geunt One ef the incictamt. 

Defenden’ in filing barewith « separate motion xith the Court request 
ing ioweanes of a writ or éréer directing the United States Marshal and/or 
tho Muréam ef the United States Penitentiary in Atlanta to produse defendant 
Merber’ Sperling in Court or that he ean ast as his om atternsy at hearing 
om Feconsideration of sentonsing @a Jount One, end oui exercise his right 
of allocestion pursuant to Rule 43, Pedural Rules of Criminal Procedure. 


aia wattre pie Pand tentiery ums 
ADlanta, Georgia 3075 Mle obi L— 
EXPERT SPERLING 
Pafentant-—Horamt Pre Be 
Por United Stotes Attore> Bex FB 76272 
Southern Dstrist of Seu Yeek Atlonte, Georgia 30715 


2 St. Andrews Flasa 
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MEREERT SPEW.%0, wo defendant in the cbove-ciyled ease ord act- 
ing an his ow atternuy, being duly sworn, deposes and says: 

‘i 7 have eleeted, and do hereby elest, to act as ay om attorney 
ip this case, pursuant to xy rights under the Sixth Amendment. and I 
Gesire te be present in perzen to represent "malt at the hearing to be 
bel on reomsideration of sentencing en Count One of the indietment ia 
the above-styled case. I hereky waive assistance ef eounse] in this case. 

2. On Octeder 10, 1974, the United States Court of Appeels for 
the Seoend Cirouit remandod the sbcve-styled ease to this Gort “fer re- 
consideration ef sentencing on Count no of the intictuant. Uni ted 
States v. Sperling, ot al, 506 F. 24 1323, at page 1535, marginal note 
1k. Mandate was filed in this Oeurt Jansary 30, 1975. 

3. With reapect to eondefendante Del Duste, Serrans and Jack 
mess, this Covst bas alreedy complied with the mandate of the Cours of 
Appeals direding reeensideration ef sentensing. as a matter ef equal 


protection and due prosess of lay, coupled with the declared poliey of 


“Mia Oourt for speedy disposition ef criminal cases on raand, this court 
should comply with the mandate of the Oow't of Appeals witosit farther 
delay. 

4. Defendant Sperling Freesntly is confired in the United States 
Penitentiary in Atlanta, Qeorrie, porvucr’ to sent~n008 imposed by this Rae 
Grart in the above-styled cass. Lafendant requeste th!= 3~<=:i 35 tes MEE. 


oe 


4 4 


a writ or order directing the United States Marshal and/er the Warden of 
the United States Penitentiary to produce him in this Court at the hearing 


to be held on reconsideration of sentence en Count One. 

5. Defendant, in his capacity as his om attorney, intends to pre- 
sent factual and legel argument in connection with this Court's reconsider- 
ation of sentencing on Count Ons. 

6. Defendant also desires to exercise his right of allesution in 
connection with reconsideration of sentencing, pursuant to Rule 13, Federal 
Rule. of Crimine] Procedure. 


fi thet frit — 
MSRBERT SPERLING, AFFIAXNT 
Lefendant-iovant pro se 
Box PMB 78271 

~ United States Penitentiary 
Atlanta, Georgia 30315 


Sworn to ard subseribed before me this 18th day of Yarch, 1976 


CERTIPICETR GF SERVICE 
I eertify this 16th day ef March, 1976, that I have mailed a copy 
of the foregoing affidavit, and a copy of the furegoing annexed notice of 
motion, first class postage prepaid, to counselfor the United States, 
addressed as follows: United 5*+tes Attorney, Southern District of New 
York, 1 St. Andrews J’lasa, Kew York, \ew York. 
pide >fpel— 


HEREST SPERLDINO 
Defendant-!ovant, pro se 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA 

73 CR. Lil 
AMENDMENT TO 

NOTICE UF MOTION . 


AGAIN ST< 
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SIRS: 

PLEASE TAKE NOTICE, that the notice of motion dated March 1P, 
1976, wherein the undersigned Herbert Sperling, acting as his. own attorney, 
gave notice that he would move this Honorable Court on May 3, 1976, or at 
the earliest date and time thereafter convenient to the Court, to comply 
with the mandate of the United States Court of Appeals for the Second Cir- 
cuit filed in this Court January 30, 1975, pursuant to the opinion of the 
Court of Appeals dated October 10, 197k (506 F. 2d 1323, at page 1335, note 
14), is hereby amended, by adding the annexed affidavit of Herbert Sper- 
ling, setting forth additional and spscific grounds and prayers for relief, 
and by adding the accompanying "Memorandum of Law in Support of Herbert 
Sperling's Motion for Reconsideration of Sentencing on Count One (Conspiracy 
Count)", rela tive to said additional grounds aod prayers for relief. The 
said affidavit and the said memorandum of lew are by refdrencce incorporated 
herein. 


Yours, etc 


Mile fpiul_ - 


HERBERT SPERLING 
Defendant-lovant pro se 
Tos United States Attorrey Box PMB 78271 
Southern District of hew York 
1 St. Andrews Plaza 
New York, New York 


Dated: 


a dl 


ere ge oe er ~ . — 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 
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UNITED STATES OF AMERICA 73 CR. kid 


~ACAINET~ 
AFFIDAVIT OF HERHERT SPERLING 
HERHERT SPERLING, ET AL, RES ER RiGee 
IN SUPPORT OF AMENDMENT TO 
DEFENDANTS ee ee eae ee 


NOTICE OF MOTION DATED MARCH 
18, 1976 
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STATE OF MEW YORK, SS.:s 


HEREERT SPERLING, as defendant in the abow-styled cases, and acting 
as his own attorney, being duly sworn, deposes and says: 
1. By notice of motion dated March 18, 1976 I notified the United 


States Attorney and this Honorable Court that on May 3, 1976, or at the 
earliest date and time thereafter convenient to the Court, I would move this 
Honorable Court to comply with the mandats of the United States Court of 
Appeals for the Second “ircuit, and “To grant such other and further relief 
as to the Court may seem just and proper, relative to Count One of the in- 
dictment (conspiracy count).” 

2. ‘The principal ground for relief I intend to urge is as follows: 
“The Count One conspiracy was « necessarily required element and lesser in- 
Gluded offense of the concerted action and series of violations charged in 
Count Two as elements of « continuing eriminal enterprise." ‘Therefore, upon 
Feconsideration of sentencing pursuant to ths mandate of the Court of Appeals, 
this Court should impose no sentence at all on Count Ons, but should vacate 
the sentence heretofore imposed, and diaeiss Count Om, with prejudice. 

‘3. Alternatively, I will urge the following ground for relief: 
"Count One must be construed as dram under the general conspiracy statute 
(18 U.5.C. 372) wits five year maximum penalty." Therefore, if the Court 
@enies lief on the ground urged in the foregoing paragraph (2), then, 
and in that event, the Court should reduce the sentence on Count me te not 
more than five years imprisonment and a fine of not more than $10,000.00, 
_ Pursuant to penalty provision of 16 U.S.C. 371. Unless Count One is construed 
as draw under 18 U.S.C. 371, it is incurably duplicitous, and fatally defect- 
ive, and any sentence imposed on Count ire would be totally wid. 


y - ae 


we ’ 
Page 2 of Affidavit of iferbert Sperling 
- he Alternatively, and in event the Qurt denies relief on the 
grounds set forth in paragraphs 2 and 3, sbowe, thon I will urge the follar 
ing ground for relisf: "If the allegations and proof of the pre-May 1, 1971 
conspiracy were effectively vithdream from the jury, then Count One was im 
permissibly amended in viclation of the Fifth Auenduent." Therefore, the 
gentence on Count One is void, ard should be vacated, and Count One should be 
Glismiened with prejudice. 
Se Alternatively, and in event all the crounds set forth above are 
denied, I will urge the following ground for reliefs "If Sparling is re~ 
sentenced as a second offender under 21 U.S.C. Sif, the macizum legal penalty 
is two years and a 310,000 fine." ‘Therefore, upon reconaideration of sentence 
pursuant to mandate of Court of Appeals, tho maximm sentence the Court may 
impone on Count One is tro yoars imprisonment, and fine of $10,000. 
6. Attached hereto is my “Memorandm of Law in Support of Herbert 
Sperling's Motion for Reconsiderstion of Sentencing om Count Gne (Conspiracy 
’ Count)", which is by reference incorporated harein. Said memorendus of lay 
: amplifies the crounds above nentioned and cites suthority, and is relied cn 
ty me for the relief sought. I hereby cortify under oath that all the facts | 
| 


stated in said attached mamorandum of law ere true, 


Act of 9 4959 | 
te Adxinister Caths (18 U.S.C. 100k). 


CERTIFICAT: OF SCRTICE 
Tcertify this ss day of » 1976, that I 
have mailed a copy of the foregoing affidavit, and amendment to notice of 
motion, and @ copy of the amexed nemorenhm of la, to counsel for the Govern 
mont, firrt clases postage prepaid, addressed as follows: ‘hited Statos Attorney, 
1 St. Andrews Plage, lew York, H.Y. 10007. 
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UNITED STATES OF AMERICA 
~VERSUS- 
HERBERT SPERLING, ET AL, 


73 GR. Wi 


DEFENDANTS 
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On Remand from the United States Court 
of Appeals for the Second Circuit 
Mandate Filed January 30,1975 

506 F. 2d 1323 
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MEMORANDUM OF LAW IN SUPPORT OF HERHERT SPERLING 'S 
———— EE EEL ING ES 
MOTION FOR RECONSIDERATION OF SENTENCING 
—— eee eee a 


ON COUNT C ; (CONSPIRACY COUNT) 


HERBERT SPERLING 
DEFENDANT-!DVANT PRO SE 
BOX PMB 78271 
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Statutes and Constitutional Provisions Involved... 4.405000, 
Superseding Indictment No. 73 Cr. Ll (5-11-73), As Amended o'0 66-8 8a 
Questions Presented Mite tine ee ee oe a a ee 
Statement of the Case oO 0.0 0 OF 0.00 O16) 6 .0.0:6 e606 oe RE 
Summary of Argument it ee te Ae ee oe Se ee ee ee ee 
Argument Se ee ee ee SD eS ae OOS we Oke aca eae 
Point 1. The Count Qne conspiracy was a necessarily required element 

and lesser ineluded offense of the concerted action and 

Beriss of violationg charged in Count Two as elements of a 

continuing criminal enterprise CeCe CC Ce CC Ooo ece se 
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Point 2. Count One mst be construed as drawn under * he general con- 
Spiracy statute (18 U.S.C, 371) with five year maxin.m penalty . 25 


Point 3. If the allegations and proof of pre-May 1, 1971 conspiracy 
were effectively withdram from the jury, then Count One was 
impermissibly amanded in Violation of the Fifth Amendment . ... 37 


Point 4. If Sperling is re-sentenced as a second offender under 21 U.S.C, 
616, the maxim legal penalty is two years and $10,000 fine ee 4&7 


Conclusion Cie hee ke ee ee ee ee 
Certificate of service Pee eo ee ee 
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STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 


18 U.S.C, 371. Conspiracy to cammit offense or to defraud United States. 

If two or more persons conrpire either to commit any offense against 
the United States, . .. and one or more of such persons do any act to effect 
the object of the conspiracy, «ach shall be fined not more than $10,000 or 
imprisoned not more than five years, or both. . . . June 25, 198, c. 65, 
62Stat. 701. 


21 U.S.C, 812. Schedules cf controlled substances -- Establishment 
(This statute lists heroin as a Sehedule I controlled substance, 
‘ and cocaine as a Schedule ID controlled substance). 


te Effective May 1, 1971 


21 U.S.C. 8il(a)(1). Prohibited acts A -- Unlawful acts 
(a) Except as authorized by this subchapter,it shall be unlawful for 


any person knowingly or intentionally -- 


| (1) to manufacture, distribute, or dispense, or poséess with 


} 
| 
| 
} 
| 
| 


intent to manufacture, distribu*e, or dispense, a controlled sub- 
stance; 
Effective May 1, 1971 


21 U.S.C, 8L1(b)(1)(A). Penalties 

(This statute provides penalties for distributing cor possessing with 
intent to distribute heroin and cocaine, For a first offender, penalty is 
up to 15 years imprisonment and $25,000,00 fine, For a second offender, 
‘penslty is doubled, ) 


Effective May 1,1971 


21 U.S.C, 6h. Penalty for simple possession; . . . 
(This statute provides penalties for simple possession of controlled 


substances, including heroin and cocaine, For a first offender, penalty is 
up to one year and $5,000 fine. For a second offender, penalty is doubled), 
Effective May 1, 1971 


22 U.S.C. 814. Attempt and conspiracy. 
4ny person who attenpts or conspires to caumit any offense defined 
in this subchapter is punishable by imprisonment or fine or both which may 
not exceed the maximum punishment prescribed for the offenr>, the camission 
of which was the object of theattenpt or conspiracy, 
| ‘Effective May 1, 1971 


21 U.S.C. 848, Continuing criminal enterprise =~ Penalties; forfeitures, 


(a)(1) Any person who engages in a continuing criminal enterprise shall 
be sentenced tu a term of impriscrment which may not be less than 10 years 
and which may be up to life imprisonment, to a fine of not more than $100, 000, 
and to the forfeiture prescribed in perayraph (2); except that if any persan 


engeges in such activity after one or more prior convictims of him under 


this section have becane final, he shall be sentenced to a term of imprison- 


meant which may not be less than 20 years and which may be up to life imprison- 
ment, to @ fine of not more than $200,000, and to the 


in paragraph (2)... 

Continuing criminal enterprise defined. 

(>) For purposes of subsection (a) of this section, 
gaged in a continuing criminal enterprise if -- 


forfeiture prescribed 


& person is en- 


(1) he violates any provision of this subchapter or subchapter 
TI of this chapter the punishment for which is a felony, md 

(2) euch viclation is a part of a continuing series of viola- 
tions of this subchapter or subchapter II of this chapter <-- 

(A) which are undertakenby such person in concert with five 
or more other persons with respect tc whanssuch person occu- 
Pies a position of organizer, a supervisory position, or any 
other position of management, and 

\ 

(B) fram which such person obtains substantial inoane or 
resources, 

(©) (This subparagraph provides that a Person convicted of engaging 


in a continuing criminal <, terprise shall not be eligible for a suspended 
. Sentence, probation, or Parole), 
Effective May 1, 1971 


penne ci nmpamanamnaniE = ERAGE Ci cigs 


26 U.S.C, 4705(a). Order forms, Repealed May 1, 1971 
(a) General Requirement, -= It shall be unlawful for any persm 


to sell, barter, exchange, or give away narcotic drugs except in pursuance 
of a written order of the person to wham such article ie sold, bartered, 
exchanged, or given, on a form to be -issued in blank for tit purpese by 
the Secretary or his delegate, 


26 U.S.C. 7237. Violation of laws relating to narcotic drugs and to 


marihuana Repealed May 1, 1971 : 

b) Sale or other transfer without written order, -= Whosver 
canmits an offense, or conspires to commit an offense, described in section 
h705(a) or section 4742(a) shall be imprisoned not less than 5 or more than 
20 years and, in addition, may be fined not more than $20,000, For a second 
or subsequent offense, the offender shall be imprisoned not less than 10 or 


more than 40 years and, in addition, may be fined not more than $20,000, . . 


Amendment V, United States Constitution, (Indictment, Douhle Jeopardy, 


Due Process) 

No person shall be held to answer for , , . infamous crime, wmless 
om a presentment or indictment of a Grand Jury... nor shall any person 
be subject for the same offense to be twice put in jeopardy . . . nor be 


ceprived of life, liberty, or property, without due process of law, 


— 


SUPERSEDING INDICTMENT NO. 73 CR- uid, AS AMENDED 


RETURNED MAY 11, 1973 (IRRELEVANT PARTS OMITTED) 


The Grand Jury Charges? 
Count One 


May 
pron on or about the 1st day of-denunrry 1971, and continuously 


thereafter up to and including the date of the filing of this indictment, 


District of New York, HERBERT SPERLING, BEN MALLAH, NORMAN 
VINCENT PACELLI, JR.» 


4n the Southern 


GOLDSTEIN, a/k/a/ Sonny Goad, JACK BLESS, EDWARD BLESS, 


WICHOLAS CUCCINELLO, a/k/a "Nicky Red", ISMAEL TORRES, PETER SALANANDI, 


a/k/a "Bucky*, JOSEPH CONFORTI, SAM KAPLAN, CECILE SPER- 
FRANK BASSI, JR., ANTOINETTE BASSI, 


COURTLAND SAMPLE, 
LIMO, JUAM SERRANO, a/k/a Jom Negron, 


ALBERT PEREZ, a/k/a Abbe Peres, FRED BERGER, AL BRACER, FRANK SERRANO, ED- 


GARDO RAMIREZ, LUIS VALENTINE, a/k/a Ramon Loabardero, OCTAVIO DEL BUSTO, 


SUSAN WEYL, SALVATORE RUQGIERO, JACK SPADA and JOHN DOE, 
and Louis Mileto, Carlo Laubardi, Nicholas 


WELSGN GARCIA, 
a/k/a "Eddie", the defendants, 


Lugo, Peter Aponte, Barry Lipsky and Alberto 
and others to the Grand Jury known and 


Gonsales, named herein es co~ 


conspirators and not as defendants, 
wknom, wilawfully, wilfully, intentionally and knowingly combined, com- 


epired, confederated and agreed together and with each other to violate See— 


gene :705{e)-end-7237(2)-af Title-2by United States Coder and Sections 612, 


B4l(a)(1) and BL1(b)(1)(A) of Title 21, United States Code. 


“rs ticlenal OLED LL 
ei The Court amended Count One before submitting it to the jury, by 
beginning date of canupiracy fran January 1, 1971, to May 1, 


ghang ing 
1971, and by deleting all of paragraph 2, relating te violations of 
1972, Changes and deletions are 


®old" lews which were repealed May 1, 
4ndicated by rod print and red line. (Be 4123, 4236-4239). 
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(Count One, Continued) 

3. It was further part of said conspiracy that the said defendants 
and co-conspirators unlawfully, wilfully, intentionally and knowingly would 
distribute and possess with intent to distribute Sehedule I and IT narcotic 
drug controlled substances the exact amount thereof being to the Grand Jury 
unknown, in violation of Sections 812, 8i1(a)(1) and 841(v)(1){A) of Title 
21, United States Code, 

(Wine overt acts omitted) 

(Title 21, United States Code, Section 81;6). 


Count Two 

The Grand Jury further charges: 

Fran on or about the lst day of May, 1971, and continuously there- 
after up to and including the dated of the filing of this indictment, in the 
Southern District cf New York, HERBERT SPERLING, the defendant, unlawfully, 
wilfully, intentionally and knowingly did engage in a continuing criminal 
enterprise in that he unlawfully, wilfully, intentionally and knowingly did 
violate Title 21, United States Code, Sections 81(a)(1) and 8i1(b)(1)(a) 
as alleged in Counts Eight, Nine and Ten of this indictment which are in- 
corporated by reference herein, which violations were a part of a continu- 
ing series of violations of said statutes undertaken by the defendant in 
concert with at least five other persons with respect ts in the defendant 
occupied a position of organiser, supervisor and manager and fram which 
sontinuing series of violations the defendant obtained substantial incane 


end resources, (Title 21, United States Code, Section 61,8), 


(Counts Three, Four, Five, ‘Six, and Seven charge co-conspirators 
Frank Serrano, Vincent Pacelli, Jr., Jack Bless, Edward Bless, Albert Peres, 
a/k/a Abbe Peres, Edgardo Ramires, Al Bracer, and Juan Serrano, a/k/a 
John Negron, with substantive vioiations of Title 21 United States Code, 
Sections 612, Sii(a)(1) and 842(b)(1)(A) ). 
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Cowmt Eight 

The Orang Jury further charges! 

In or about the month of July,1971, in the Southe:n District of 
Wew York, HERBERT SPERLING, BEN MALLAH and VINCENT PACELLI, JR., the de- 
fendants, tnlavfully, intentionally and knowingly dia distribute and pos- 
geso with intent to distribute « Schedule II narcotic drug controlled sub- 
atance, to wit, approximately one kilogram of cocaine, (Title 21, United 
States Code,Sections 812, B1(a)(1) and GL1(b)(2)(A); Title 18, United 
States Code, Section 2.) 

Count Nine 

fhe Grand Jury further charges: 

In or about the month of November, 1971, in the Southern District 
of Kew York HERBERT SPERLING, BEN MALLAH and VINCENT PACELLI, JR., the de- 
fendants, unlawfully, 4ntentionally and knowingly did distribute and pos- 
gess with intent to distribute s Schedule I narcotic drug controlled sub=- 
stance, to wit, approximately two kilograms of heroin. (Title 21, United 
States Code, Sections 612, Bk1(a)(1) and 8h1(b)(1)(A)s Title 18, United 
States Code, Section 2.) 

Count Ten 

The Grand Jury furthur charges: 

In or about the month of December, 1971, in the Southern District 
of New York, “JAN SERRANO, a/k/a John Negron, VINCENT PACLLLI, JR., HERSERT 
SPERLING and BEN MALLAH, the defendants, wnlawfully, intentionally and u 
knowingly did ¢’.stribute and possess with intent to distribute a Schedule IT 
narcotic drug controlled substance, to wit, approximately one kilogram of 
cocaine. (Title 21, United States Code, Sections £12, Sil(a)(1) and 641(b) 
(1)(aj; Title 18, United States Code, Sectian 2.) 

(Counts Fleven and Twelve charge co-conspirators Luis Valentine, a/k/s 
Ramon Loubardero, Octavio del Busto and Nelson Garcia with substantive vio- 
lations of Title 21 United States Code, Sections 812, Sul(a)(1) and 841(b) 
(1)(a); and Title 16, United States Code, Section 2, in Count Elaven; in 


Count Twelve, co-conspirator Alber% Peres, a/k/a Abbe Peres, 1@ charged with 
gubstantive violation of said statutes.) “i 


QUESTIGNS PRESENTED 


i. 
Whether the conspiracy charged in Count One was a recessarily 
required element, and a lesser included offense, of the concerted action 
charged in Count Two, and/or of the series of viclations charged in Count 


Two as part of a continuing criminal enterprise, 


2. 

If answer to foregoing question is negative, whether Count One 
must be construed as being drawn and submitted to jury under the gemaral 
conspiracy statute, 18 U.S.C. 371, with maximum penalty of five years and 
$10,000 fine, i 

3. 

Whether the allegations and proof of pre-May 1, 1971 part of the 
Count One conspiracy were effectively withdraw from the jury's consider- 
ation; and if so, whether this constituted an impermissible amendment of 


Count One in violation of the Fifth Amendnent, 


k. 

Whether the jury, under the Court's charge, could have convicted 
Sperling of conspiring to violate 21 U.S.C,844, which prohibits the simple 
possession of cocaine, with maximum penalty of two years imprisoment end 
$10,000 fine for « second offender; and if so, whether Spexling's sen- 
tence under Count One,for conspiracy, should be limited to maximun penalty 


provided by 21 U.S.C. Shh. 


STATEMINT OF THE CASE 


On May 11, 1973, superseding indictrent No, lil was filed, As to 
defendant-movant Herbert Sperling, hereinafter called Sperling, Count One 
oharged conspiracy; Count Two charged engaging in a continuing criminal 
enterprise; Counte Eight, Nine and Ten charged substantive violations of 
the narcotics laws (distributing and possessing with intent to distribute 
cocaine, heroin, and cocaine, respectively). Counts Three, Four, Five, 
Bix, Seven, Eleven and Twelve charged subst*ntive violations by other co- 
conspirators of the narcotics laws, 

Sperling was convicted on Counts One, Two, Eight, Nine and Ten, and 


was sentenced as a second offender as follows: On Counts One, Eight, Nine 


and Ten, 30 years and $50,000 fine am each comt. On Count Two, life with- 


out parole and $100,000 fine, All sentences to run concurrently, 


Count One charged that Sperling conspired with numerous other persons, 


both indicted and wnindicted, to violate narcotics laws,fran January 1, 
1971 to May 11, 1973; that pert of the cc piracy was in violation of 

2 U.S.C, 4.705(a) and 7237(b), both of which statutes were repealed May 1, 
1971; and that ea further part of the cmspiracy was in violation of Sec- 
tions 812, 8i1(a)(1), and 841(b)(1)(A), of Title 21, which statutes became 
effective May 1, 1971. Evidence was elicited to the jury in proof of both 
the pre- and post May 1, 1971 parts of the CE ° AON after the 
evidence was in and final arguments were made to the jury, the Government 
"conceded" that there was no proof of the pre-May 1, 1971 part of the can- 
spiracy (R, 4099), the Court so charged the jury (R. 4123), and Count One 
+ was physically amended in accordance with the "concession", as shown ante, 
page l, (R. 4236-1239), Thus the time span of Count One, as amended, was 
May 1, 1971 to tiay 11, 1973. Spsrling's co-conspirators named in Count Mme 
included, inter alia, Peter Salanordi, Carlo Lanbardi, Norman Goldstein, 


Joseph —— Cecile Sperling, Jack Spada, Edward Peter Schworak, and 
Louis Mileto, 


_2/ Evidence elicited in the jury's presence proving the pre-May 1,1971 
part of the conspiracy is sumerised post, pages 31-35. 


pT Fdward Peter Schworak was listed in Count One as "John Dos, a/k/a 


oe 
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Count Two charged Sperling with engaging in a continuing criminal 
enterprise in violation of 21 U.S.C, 648, The time span of Count Two was 
identical with the time span of Count Qne, as amended, to-wit, May 1, 1971 
to May 11, 1973. Count Two charged, inter alia, that during this period of 
time Sperling was guilty of “a continuing series of violations" of 21 U.S.C, 
Bhi(a)({1) and 641(b)(1)(A), which are the same statutes named in Count One, 
violation of which statutes was the sole object of the conspiracy charged in 
Count One, Count Gwo further charged that the series of violations mentioned 
therein were undertaken by Sperling “in concert with at least five other 
persons,“ A bill of particulars, filed July 10, 1973, amplifying Cowt Two, 
listed eight persons with whom Sperling conspired and acted in concert, 
to-wit, Peter Salanordi, Carlo Lanbardi, Norman Goldstein, Joseph Conforti, 
Cecile Sperling, Jack Spada, Edward Peter Schworak, and Louis Mileto -- all 
of wham were named as co-conspirators in Count me, as sforesaid. 

Qn May25, 1973, Sperling's attorney filed a pre-trial motion to dis- 
miss Count One of the indictment on the ground that “a group conspiracy as 
charged in Count One is a logical and necessary prerequisite to camissia 
eof the substantive offense charged in Comt Two." On May 30, 1973, the 
Court denied the motion, stating that "The conspiratorial concert of acti 
and the substantive offense are not coterminus." Later, near the end of 
the trial, the Court amended Count One, as aforesaid, making it coterminous 
with Count Two, but did not reconsider ite order of May 25, 1973, which was 
based primarily on the ground that Counts One and Two were not coterminous, 

fhe Court in submitting Count One to the jwy did not mention either 
of the special narcotics conspiracy statutes cited in the indictment, old 
26 U.S.C. 7237(b) and new 21 U.S.C. 646, but charged that 16 U.S.C, 371, 
the general conspiracy statute, was applicable (R, 4120-121), However 
the Court thereafter imposed sentence under the harsher provisions of the 
new narcotics conspiracy statute, 21 U.S.C, 6846, disregarding the fact that 
Count One had been submitted to the jury as a Section 371 conspiracy. The 
sentence imposed on Count One (30 years end $50,000 fine) was the maxim 
allowable under 21 U.S.C. 646. The maximum allowable under 18 U.S.C. 371 
would have been five yuars and a $10,000 fine, 

9- pe 
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On direct appealthe Court of Appeals reversed Sperling's convictias 
on subrtantive counts Eight, Nine and Ten; affirmed the conviction and 
sentence on Count Two; and affirmed the conviction on Count One, but re- 
manded Count One for "reconsideration of sentencing on the conspiracy count." 
The reuson stated by the Court of Appeals for this remand was "the same 
reason as we remand the cases of Del Bu. to and Garcia for reconsideratiam cf 
sentencing" (506 F. 2d at page 1335, nete 14), whose conspiracy convictions 
had been reversed and substantive convictions affirmed,but the latter comts 


had been remanded for reconsideration of sentencing because the erroneous 


convictions on the former “might ‘ave affected the sentence" on the latter 
(506 F, 2d at page 1343). 

A nolle prosqui was entered by this Court on May 16, 1975 as to 
Counts Eight, Nine and Ten. In May 1975 this Court reconsidered the sen- 
tences of Del Busto and Serrano in caxpliance with the mandate of the Court 
of Appeals, and reconsidered the sentence of Jack Bless in August 1975. 
The mandate with respect to Sperling has not yet been complied with, and 
the case is now before the Court for "reconsideration of sentencing" on 
Count Gne, pursuant to the order and decision of the Court of Appals dated 
Ostober 10, 1974, mandate filed in this Court January 30, 1975, 


4h / United States of America ca_v, Herbert Spor et al, 2nd Cir. 197k, 
506 F. od d 1323, cert, cert, den. m0. ROR. Sh eet nm Sp ft nited States 
—_— Be » WS L.A. 2a 139, # 


iG eiiarimenniaacis make debiakhom 


The opinion of the Court of Appeals is dated October 10, 157... 
The mandate was f ‘sd in this Court Jamary 30, 1975. 
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SUMMARY OF ARGUMENT 


1. 

The judgment and sentence on Count “ne should be vacated, and that 
Count dismissed with Prejudice, because the conspiracy charged therein was a 
necessarily required element of the concerted action charged in Count Two. 
The Count One conspiracy was also a lesser included offense, or one of the 
Violations, of the series of Violations charged in Count Bwo as part of the 
@ontinuing criminal enterprise. Sperling was sente..ced on Count Two to life 
imprisonment and fined $100,000. The additional punishment imposed on Count 
One (30 years imprisonment and $50,000 fine) constitutes double punishment, 
and double Jeopardy, in violatina of the Fifth Amendment. 

2. , 

Alternatively, Count One should be construed as drawn and prosecuted 
under the general conspiracy statute, 18 U.S.C. 371, which carries a maximm 
penalty of five years imprisonment and $10,000 fine. Reason: Although Count 
One purports to be drawn under the narcotics conspiracy statutes, old 26 U.S.C 
7237(b) and new 21 U.S.C. 646, which provide harsher penalties than 18 U.8.C. 
371, the trial judge in charging the jury correctly defined the conspiracy in 
terms of 18 U.S.C. 371, and cited that statute to the jury, as the one alleged 
to have been violated (R. 4121). The trial judge's reason for this was delib- 
erate, informed, and not inadvertent, as Count One otherwise would bave been 
ineurably duplicitous and incurably defective as charging two conspiracies in 
& wingle count; vis., one under the "old" narcotics conspiracy statute which 
was repealed May 1, 1971, and another under the "new" narcotics conspiracy 
which became effective May 1, 1971. The conspiracy charged in Count Mme, 
the evidence presented to the jury in support. thereof, covered a tine - 
that encompassed both "old" and "new" law violations. The old narcot 
spiracy statute, 26 U.S.C, 7237(b),and the new narcotics anteptenr 
21 U.S.C. 646, have dif_erent objects and different Penalties, + 
tone in charging the jury, sentencing, and double jeopardy, + / 
died only by construing the conspiracy as draw: under 18 U Y 
Vishble during the entire tine span of Count One. Only * ite 
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it possiocse to interpret Count One as charging a single conspiracy, under 

@ single conspiracy statute. The duplicity in Count One could not be cured 
merely by withdrawing the "old" law part of the conspiracy from the jury's 
consideration, as this constituted an impermissible amenimmt of the indict- 
ment in violation of the Fifth Amendamt, especially since proof of the old 
law conspirasy was actually presented to the jury (es will be show herein- 
after) and was not stricken from the record. 

3. 

Alternatively, if Sperling is resentenced on Count me under penalty 
provisions of the new narcotics conspiracy statute, 21 U.S.C. 86, the maximum 
legal penalty is two years imprisonment and a $10,000 fine, as the jury could 
have found, under the evidence and the Court's charge, that Sperling conspired 
only to commit the offense of simple possession of cocaine, in violation of 
21 U.S.C. 6i, whieh carries a maximum penalty (for the substantive offense) 


of two years imprisonment and a $10,000 fine for a second offender. The pen- 


alty for a Section 66 conspiracy to commit a iolation of a Section 6k) of- 
fense is limited to the maximum penalty provided for the substantive offense. 
The Court in charging the jury failed to limit the objects of the Count tne 
conspiracy to the substantive offense of distributing or possessing with 

intent to distribute cocaine or heroin, and the Court commented on Sperling's , 
simple possession of e small amount of cocaine (wrapped in a one dollar bill 

at time of his arrest) in such a manner as to parmit his conviction for ccon- 
spiracy based on simple possession aloe. 
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THE COUNT CNE CONSPIRACY WAS A NECESSAR- 
ILY REQUIRED ELEMENT AND LESSER INCLUDED 
OFFENS® OF THE CONCERTED ACTION AND SERIES 
OF VIOLATIONS CHARGED IN COUNT TWO AS Eike 
MENTS OF A CONTINUING CRIMINAL BITERPRISE 


Statutes 

Count Two is draw under 21 U.S.C. 648, which defines the offense of 
engaging in a continuing criminal enterprise, end provides a penalty up to 
life imprisonment without parole for a first offender, plus a fine of $100,000. 
One element of a Gection 81,6 offense ig that the defendant shall commit a 
"series" of violations of the narantico lawe. Ancther elexent is that he shall 
undertake to commit such series of violations “.n concert" with five or more 
other persons. Section 66 provides, in pertinent part: 

"A person is engaged in a continuing criminal 


enterprise if... he violates any provision of 
this subchapter . .. the punishment for which is 
a@ felony, and. . . such violation is part of a 


Coamtinuing series of violations of this subchapter 

+ « « Which are undertaken by such person in con- 
cert with five or more other persons with whos 

gash person occupies a position of organiser, a 
supervisory position, or any other position of 
management. . ." 

Count One as s»wnded purports to be a-awn under 21 U.S.C. 616, which 
defines a narcotics conspiracy and provides punishzent as follows: 

"any person who attempts or conspires to com 
mit any offense defined in this subchapter is pun- 
ishable by imprisonment or fine or both which may 
not exceed the maximm punir mt for the offerse, 

the ccmmhssion of which was the object of the ecau- 
spiracy." 
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5 Violate narcotics laws "in concert with five or more other persons." It is 


There are two reasons why a completed Section 68 offense necessarily 
includes a Section 616 conspiracy. 


First, one element of a Section 648 offense is that the defendant shall 


impossible to act in concert with others without first reaching an agreement to 


> wo. Such agreement is the ezsence of a conspiracy. Such conspiracy is the 


Sine gua non of acting in concert. This conclusion is fortified by the legis- 
lative history of Section 645, which shows that Congress equated acting "in 
concert" with “conspiring”, ar alternative ways of expressing the same idea. 
Yor instance, the Report of the Senate Judiciary Committee which accompanied 
the ori,.'nal Senate legislation through that Chamber defined a Section 648 of- 
fense, in part, as requiring a finding that the defendant “acted in concert 
with or conspired with at least five or more other persons. .+~ * 

Second, Section 648 has other elements within its dragnet lenguage that 
include "any" violation of "any" provision of the subshapter in which Section 
846 appears. Section &6 appears in _ s same subchapter of the Controlled sub- 
stances Act of 1970. One element of a completed Section 618 offense is that 
the defendant “violates any provision of this subchapter . . . the punishment 
for which is a felony." Another element is that such violation *is part of 
@ contisuing series of violations of this subchapter." Either of these ele- 
mente could inalude a Section 86 conspiracy, and in fact did -» in the instant’ 
case, as the ir ‘otment and the evidence show. The above-quoted language from 
&. tion 648 is open-ended and all-inclusive, encompassing any and all felony 
violations of “any provisien of this subchspter.” section 646 is an octopus 
with a veparate tentacle fcr eac’. felony violation defined in "this subchapter." 
Its elements embrace and inclucs wve~; ~ossible felony violation of Chapter 13, 
eub-° pters I and II, Controlled Substsaces Act of 1970, including, inter alia, 
®any® ««) -piracy defined by Ssetion 86. 

Congress did not intend, and the double jeopardy provision of the Fifth 
Amendment does not permit, a Section 61,6 offense to be pyramided with a Section 
848 offense for punishment purposes, Neither should separate convictions for 


Violations of these two statutes during the same time period be sustained. 


ha / In defining the elemnts of the Sec. 648 offense charged in Count Two, 
the Court charsed: "Second, that the offenses charged in Counts 8, 9 
and 10 of this inictuexnt are part of a continuing series of vidlations 
of the defeidant Herbert Sperling of the Federal narcotics laws as con: 
tained in the Drug Abuse Frevention ana Control Act of 1970." (f. 4139). 
From this, the jury covld infer that the violation of 21 U.5.C. 446 
(conspiracy charged in Count “m) was “part of a continuing series of 
violations" required as an element for convicyion on Count Two. 
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Indictment 

Proceeding now from consideration of the statutes involved to the par- 

tacularities of how they were applied in the instant case, the. merging of 
- Count One into Count Two comes into sharner focus. 

identical Time Spans. 

The time span of the Count One conspiracy is identical to the time span 
of the Count Two continuing criminal enterprise. Count One as originally drawm 
covered the » riod Jamary l, 1971 to May 11, 1973 (date indictment was re- 
turned). However the Court in charging the jury narrowed the Count One time 
span to conform to tle precise and identical period covered by Count wo; to wit, 
May 1, 1971 to May 11, 1973 (R. 1223) This was done on the basis of the 
Government's so-called "concession, that, no pre-May 1, 1971 provf of conspiracy 
was in evidence (R. 4099). The Court also physically amended the indictment 
so as to make the time spans of Count One and Count Two identical, as shown 
ante, pages 4-5. 

Same Conspirators. 

Gount Two, ac supplemented by bill of particulars filed July 10, 1973, 
names nine persons who allegedly acted in concert to commit mitiple violations 
of the narcotics laws. These nine persons were: Herbert Sperling, Peter Sal- 
anordi, Carlo Lombardi, Norman Goldstein, Joseph Conforti, Cecile Sperling, 
Jack Spada, Edward Peter siineen and Louis Mileto. These same nine per- 
gons are included 1 the conspirators named in Count One. The Court in charg- 
ing the jury freely intermingled most of these names as persons whe "conspired" 
in Count One and whe acted “in concert" in Count Two (R. 4151, 4153). 

Bame Objects. 

The object. of the Count One conspiracy - to Herbert Sperling (as na - 
rowed by the Court as aforesaid to exclude “old" law violations, R. 4123) was 
that Herbert Sperling -ad at least one other person would violate "Sections 
612, 8ul(a)(1) and 641(b)(1)(A)." One of the objects or elements of the Count 


5 / The Covrt mistakenly told the jury that the indictment was filed 
April 13, 1973. Actually, it was filed May 11, 1973. It was a 
superseding indictment. (R. 4123). 


| ‘6/ Edward Peter Schworak was originally listed as "John Doe, a/k/a/ 

'Eddie'" in the caption of the indictment and in the body of Count 

| One. The Governvent on Mey 15, 1973, furnished his true name and 
wrote it on the caption of the indictment. His true name was listed 
in the bill of particulars filed July 10,1973. 
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Two enterprise was that Herbert Sperling and at least five others would act. 
in concert to violate the identical statutes, "Sections 641(a)(1) and 641(b) 
(2) (a) ." 

The Court's Charge 

Count One: 

Everything the Court charged respecting Herbert Sperling's involvement 
in Count One was also charged, cr could properly have been charged, respecting 
his involvement in Count Two. While everything the Court said about "larger" 
Count Ywo was not necessarily applicable to “smaller*® Count One, the converse 
was not true, as to Sperling. There was no "Sperling" elemant in Count One 
that was not included in Count Two. This is evident from the entire charge, 
and particularly frea the following excerpts that are illustrative of the 
Charge on Count (ne: : 

"The part of this (narcotics) Act which is 
applicable to the charg: here is called the Con- 
trolled Substances Act which became effective May l, 
IV7l. » « It ie sufficient ir you remember ths con- 
@uet which the Act forbids." (R. 4122). 

“what is a conspiracy ? It is simply a con- 
bination or agreement of two or more persons, or con- 
certed action by two or more persons, to accomplish 
@ criminal or unlawful purpose. There have to be at 
least two people involved. You can't conspire with 
your if. It is, in essence, a partnership in 
crime." (Re 412)). 

Be ee Oonepirecy is generally a matter of 
inference to be drawn from the conduct of the persons 
charged. Actions may speak louder than words, and 
a defendant's participation in a conspi ay be 
interred from such facts and circumstanovs.~ (R. 4125). 


ee ee 


1/ Section 612 is mentioned in Count one but not in Count Two. This ig 
of no significance, as Section il2 is merély a listing of controlled 
substances, which is unnecessary and superfluous as the reference to 

ae Sections 61(a)(1) and bl1(b)(1)(A) by inference includes the citing 
of Section 612. The citation of Section 612 in Count One was non- 
essential surplusage. 
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"To determine whether a conspirecy existed, you 


plede together the indepx.ient evidence relating to each 
alleged conspirator and determine, looking at the whole 
picture, whether such acts, conduct and statements of at r 
least two. . ." (R. 1125-126.) . 

"If, for example, there was a concerted action 
among several persons, with each of them doing something 
related to the acts of the others. . . Such intention 
may be inferred from the activities of the co-conspira- 
tors « « « " (Re 4126). 

"The scope of each defendant's agreement mist be 
determined individually. . .* (R. 4129), , 


"Ecch is entitled to individual consideration 
e « « inoluding any evidence of his or her . . « status 


partner, manager «> supervisoi. . ."* (Re 4132). 
"The fect that tie parties are not always identi- 


cal does not mean that vhere are separete conspiracies." 
(Emphasis added). = (R. 4133-L13h). 
The following salient oetate emerge from the above charge on Count One: 
(1) Conspiracy is the equivelent of concerted action. (2) A conspirator may | 


be either a partner, manager or supervisor in relation to his co-c ispirators. 
(3) It is immaterial that the parties are not always identical. 
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Count Two: 
The charge onCount One smoothly telescoped into the Charge on Count Two, 
as to Herbert Sperling. TheCourt chargeds 
"I will now turn to the substantive counts in the 
indictment and I will refer first to Count Two. The Con- 
trolled Substances Act of May 1, 1971, also makes it un- 
lawful for one to engage in a continuing criminal enter- 
prise or in a series of violations of the Controlled Sub- 
Stances Act in concert wigh five or more other persons 
with respect to whom one cocupies a supervisory or mena- 
es gerial position. .. Count Two is asserted against 
only the defendant Herbert Sperling. Before you can 
wr w F 
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ind the defendant Herbert Sperling guilty of the crime ~ 
charged in the 2nd count of the indictment you must be 
convinced beyo .d a reasonable doubt . . . that the de- 
fendant Herbert Sperling committed . . . a contiming 
seriss of violations . .. of the Federal narcotics laws 
as contained in the Drug Abuse Prevention and Control Act 
of 1970 . . « in concert with five or more other persons 
e » « ® (Re 4139-4140). 

@ . « « in simple terms, as I am sure you ux is- 
stand, the prosecution contends from the evidence that 
they have show 4 contiming series of transactions to 
possess narcotics with intént to distribute and actusl 
distribution of the same through at least five or more 
persons by Herbert Sperling. " (R. 1h0). 


The Court's Narshalling of the Evidence Cemented the Merger 


of Counts One and Two as to Herbert Sperling 
The Court summed up its charge and marshalled the evidence on Counts One 


and Two as to Herbert Sperling as follows: 

"I will now deal with the evidence produced by the . 
government whici. it conter“s points to the guilt of eh 
defendant, first in summary form by counts,and then by de- 
fendants, one by one." (R. 1150). 

"First in cummary. The government contends (as to 
Count One) that the evidence shows a single conspiracy 
among all the défendants to purchase, to process end re- 
sell narcotic drugs whi-h was . existence within the 
period May 1,1971 to midespett 1975 + ++ The gov- 
ernment contemis that Sperling commanded the services of 


tr 


8 / As stated in footnote 5, ante, the Court no doubt intended to <-y 
“mid-May”, as that was rhen the superseding indictment was re. d 
vy the grand jury. 
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Norman Goldstein, Edvard Schworak, Louis Mileto, Cecile 
Bperling, Jack Spada and Joseph Conforti.” (R. 4ih1). 
(The Court is speaking here of Count One). 

"Now as to Count Two, which is against Herbert 
Sperling as the defendant charged. . . The government 
contends that Sperling occupied a position of organizer, « 
superv-sor and manager with respect to six persons in 
eonnection with his narcotics business, ddward Schworakx, 
Jack wpe'ay Norman Goldstein, also known as Sonny Gold, 
Joseph Conforti, Louis iMiiei© and Cecile Sperling. The 
government contends that Schworak, Spada, Goldstein, Con- 
forti, and Mileto stored heroir or mix and at Sperling's 
@irection would dilute narcotics and daliver then.’ 

(R. 4153). 

Thus the Court told the jury that, as to Count One, Sperl g "con nded 
the services" of six particular persons, and that, ce. to Count Two, he "cccupied 
@ position of organizer, supervisor and manager" cf the same six pe is. This 
effectively cemented the merger of Counts One and Two, as tc Sperling. 


The Law 

Both the sentence ani the conviction on Count One must be vacated, and 
Count One mst be dismissed with prejudice. wherw a defendant's conduct vio= 
lates two separate statutes, it is improp.r to convict and sentence uncer both 
statutes where one offense is, in effect, 4 lesser included offense of the other, 
and/or a nececsarily included element, and a required eenant. 

The rule that cenviction for any offer:- which includes all the elements 
of some other offense bars prosecution for the latter is a corollary to the tra- 
ditional double jeopardy doctrine that two offenses are the szme if the evidence 
sufficient to convict in one wovld have iven sufficient te convict on the other. 
The test to be applied to determine whether there are two offenses or only one, 
is whether each of two separate statutory violations requires proof of an ad- 
ditional fact which the other does not. Blockburper v. Unitod States, 3h) U.3. 
299, 304 (1937° Thus, for example, under this corollary, a defend. * convicted 
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of felony mrder could not be re-prosecuted for commission of the underlying 
felony, since the evidence necessary to convict for the mrder includes proof 
of « 4 and every clement of the predicate felony. ‘See, ©-g-, Coole v. Hend- 
ricks, 350 F. Supp. 1010 (W.D. La. 1972). Firet recognised in American law in 
Ex parte Nielsen, 131 U.S. 176 (1889), the rule has been repeatedly invoked in 
the Second Cirait to void mitiple convictions, and hence, double punishment, 
in circumstances where a defendant is convicted of two separate statutory vio- 
lations, one of which wholly incorporates al) of the elements of the other. 
Thus here, the rule stands as a bar to the conviction and sentence of 
Sperling on the Count One conspiracy, all the elements of which are included in 
the Count Two concerted action. The Count One conspiracy was also one of the 
series of violations of the narcotics laws mentioned in Count Two as an elenent 


ef Count ‘wo. 

In Ex parts Nielsen, supra, Congress, in an effort to suppress polygamy 
in what was then the Territory of Utah, passed a series of laws which prohibited 
eohabitation with more than one woman and punishing certain polygamous relation- 
ships as adultery. Nielsen had married and was cohabiting with two women. He 
was indicted for unlawful cohabitation occurring between October 15, 1885 and 
May 13, 1888, and adultery occurring on May 1h, 1668. He pleaded guilty to co- | 
habitation and after serving his sentence, pleaded nct guilty to adultery on | 
the ground that the adultery prosecution was barre:t by his prior conviction. 

The District Court disagreed, and following his second conviction Nielson sought 
habeas corpus relief. The Supreme Court reversed the conviction and ordered the 
writ issued. The Court found that each and every elenent, or "incident", of 
adultery was included in the crime of unlawful cohabitation. Although the in- 
dictments alleged that the adultery did not occur until the day after the unlaw- 
fal eohabitation was complete, the Court concluded that unlawful cohabitetion, 
by its nature a “contiming" offense, included the adultery. Nielsen's sentence 
and the punishment he underwent on the first indictment wes for that entire con- 
tinuous crime. The present case parallels Nielsen, as the "continuing" criminal 
enterprise and concerted action charged in Count ‘wo dineluded all of the elements 
ef the conspiracy charged in Count One. Stated another way, the Count One ef- 
fense was but an “incident” of the continuing eririnal enterprise and series of 
‘Aolations involving concerted action charged in Count Two. - 
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The Nielsen rule has been repeatedly and consistently applied in the 
Second Circuit to void miltiple convictions and sentences where the elersnts of’ | 
one offense are wholly absorbed and encompassed within another for which the 
defendant has been convicted: 

Schroeder v. United States, 7 F. 24 60 (2nd Cir. 1925) 

United States v. Levison, 54 F. 24 363 (2nd Cir. 1931) 
Schecter v. United States, 7F. 24 881 (2nd Cir. 1929) 

United States v. Wexler, 79 F. 24 526 (2nd Cir. 1935) 

United States v. Cruchiata, 59 F. 24 1007 (2d Cir. 1932) 

Rouda v. United States, 10 F. 24 916 (2nd Cir. 1926). 

United States v. Stewart, 523 F. 24 1263, 1264 (2nd Cir. 1975) 
Corman v. United States, 456 F. 24 1258 (2nd Cir. 1972) 

United Pe ey Stewart, 513 ¥,. 2d 957 (2nd Cir. 1975) 

United States v. Pravato, 505 F. 24 703 (2nd Cir. 197k) 
United States v. Rosentnal, 5 F. 24 1252, 1255-1256 (2 Cir.1972) 


United States v. Umans, 368 F. 2d 725, 730, ‘2nd Cir. 1966) 
cert. granted 386 U.S. 940, Dism. as improv. granted. 389 US 80 


United States v. Febre, 425 F. 24 107 (2nd Cir. 1970) 
cert. den. 400 U.8. 849 (1971) 


The rule is also uniformly applied in other Circuits: 
United States v. Belt, 516 F. 24 873 (8th Cir. 1975) 
United States v. Howard, 507 F. 24 559 (8th Cir. 197k) . 


weet States v. Lewis, 157 U.S. App. D.C. 43, L862 F.2d 632,67 
{973 


United Si. tes v. Tanner, 71 F. 24 128 (7th Cir. 1972) 
Davis v. United States, Li7 F. 24 80 (7 Cir. 1971) 


O'Clair v. United States, 470 F. 24 1199, cert, den. li12 U.S.921 
(1st Cir. 1972) 


Wright v. United States, 519 F. 24 13 (6th Cir. 1975) 

United States v. Mori, Lik F. 24 240 (Sth Cir. 1971) 

Sullivan v. United Satins L85 ¥. 24 1352 (5th Cir. 1973) 
United States v. Eatherton, 51S Ff. 2d 603, 612 (1st Cir. 1975) 


The Supreme Court has held that the rule of lenity applies to aitu- 
ations where neither the wording of an Act nor its legislative history clear- 


ly indicates that overlapping sections are intended to be cumulatively pun- 
Ashable or convictable, Construing the Bank Robbery Ac}, for instance, the 
Court held that entry wibh intent to rob may not be punished cumulatively with 
the consummated robbery, Prince v, "hited States (1957) 352 U.S, 322, Sim- 
larly, feloniously receiving and feloniously taking are viewed as a single 
offense, Heflin v. United States (1959) 358 U.S, 415, 419-120. A comparable 
holding is found in Milanovich v, Ihited States (1961) 365 U.S, 561, The 
statutes involved in the instant case, being in the same Act and subchapter, 
axe analagous to the Bank Robbery Act, Just as one must enter a bank in order 
to rob it, so must one agree and conspire with others in order to act with 
them "in concert." : 

The Sovernment may attempt to go outside the Controlled Substances Act 
ef 1970 for an indication that Congress previously intended a rule of harsh- 
ness, rather than lenity, to apply to former separately enacted narcotics 
laws, Such intention may wall be fougd, or presumed, in former narcotics 
statutes that "seemed" to overlap, The leading case on the rule of harsh- 
ness for narcotics offenders under former laws (now repealed) is Gore v, 
United States (1958) 357 U.S, 386, where the Supreme Court held that on the 
basis of one sale of narcotics it was permissible to convict the defendant 
of (1) the sale of drugs not "in pursuance of a written order”; (2) the 
sale of drugs “not in the original etamped package"; and (3) the sale of 
drugs with knowledge that they had been unlewfully imported, dore is easily 
distinguished fran the instant case, In Gore, Justice Frankfurter pointed 
out that "The three penal laws for which petitioner was convicted have differ- 
ent origins both in time and design . . . three different enactments, each 
relating to a separate way of closing in on illicit distribution of narcotics, 
passed at three different periods . . ." Each of the three statutes in Gore 
required a distinct element not present ir. the other two. By contrast, Section | 
848 and Section 816 in the instant case were included in a single enactment, 
in the same subchapter, and there is nc element in a Section 816 conspiracy 
that is not included in the larger Secticn 68 "series" of offenses which re- 
quire concerted action, None of the three Gore statutes provided the ulti- 


mately severe penalty of life without parole as does Section 648; indeed, 


all 4f the relatively mild nenaltians ar the fare atatntaas§ aAdadA tacathan. 


ere errs 
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are fer less severe than the Section 61,8 penalty of life without parole, 

It 48 conceded that ‘ress has been, and still is, harsh on narcot~- 
ics offenders; however Congressional harshness is built into the ,our corners 
of Section 5,5, hence need not be presumed as between overlapping sections of 
the sane subchapter, All felony violations of the subehapter in which Section 
648 appears are swallowed up in ite "continuing" criminal enterprise involvy- 
ing concerted action, Congress was aware cf this, and made the punishment 
fit the crime, Is not life without parole sufficient 7? Need a dead horse be 
kicked to death 7 

The Goverment's egregious lust for cumulative punishment, over and 
above life vithout parole, is reminiscent of the year 1305, when Edward I 
gat upon the throne of England, The notorious traitors William Wallace and 
Dawid of Wales were punished, Wallace was "draw for treason, heed for robe 
bery and hanicide, disembowelled for sacrilege, beheaded as an outlaw, and 
quartered for divers depredatias." David of Wales enjoyed a simi’ar fate, 
(2 Pollock and Maitland, History of English Law 501, 24 ed. 1905). The puni- 
tive overkill in the instant case is cast in the anachronistic mold of the 
Uith Centary, 


Wharton's Rule and Ianelli v, United States 
This case does not turn on Wharton's Rule and does 10¢ present the is- 

sue raised in Janelli vy, United States (1975) 43 L.Ed. 2d 616, es to whether 

convictions may be sustained both for a substantive offense involving five or 

more persons (16 U.S.C, 1955 in Ianelli) ond a conspiracy to commit that of- 

fense (18 U.S.C, 371 in Ianelli), In the instant case, the object of the 

21 U.3.C, 846 conspiracy was not to cammit the 21U.3.C, 8Lf offense charged 

in Count Two, but rather to violate 21 U,8.C, 8ii{a)(1) and 641(b)(1)(A), 

The Section 618 substant‘ve offense charged in Count Two projected its am 

built-in conspiracy (concerted action) to violate those same statutes, to-wit, 

21 0.8.0, 64i(a)(1) and 641(b)(1)(A). Thus Section 646 and 448 have the sane 

objects, rather than the violation of the latter being the object of the former. 

The only difference between the Count; One Section 646 comspiracy and tha 

Count Two Section 648 concerted action was that in the latter, Sperling acted in 
' @ managerial capacity and had at least five co-conspirators. This distincticn 


ee 


is not significant in view of the Court's charge on Count One, to effect 
that a conspirator may be either a “partner, manager or supervisor" in re- 
lation to his co-ommspirators (R, 1132), that the scope of each defendant's 
agreenent must be determined individually (R. 129),and it is immaterial that 


. the parties are not always identical (R. 1033-1134). AY 


The Count Two requirement that Sperling act as manager over at least 
five others merely added two elements tod the Count One conspiracy. In a word, 
the Count Two concerted action had all the elexents of the Count Mme canspir- 
acy, “plus*. 

The instant case is further distinguished fran Ianelli by reason of the 
vastly different statutes involved in the two cases, and t.e interlationship 
of those statutes, respectively. As previously stated, oe element of a 
Section 88 offense is the violation of "any provision of thie subchapter" 
and ancther element is that much violatim is "part of a continuing series 
ef viclatios of this subchapter or subchapter II of this chapter." Thus 
& Section 618 offense necessarily includes any Sectio 616 conspiracy, in the 
feme time period, as such conspiracy is a felony violatim of "a provisia 
ef this subchapter" in which Section 8),5 appears. There are no comparable 
catchall provisions or elements in the Ianelli 16 U,5,C, 1955 substantive | 
statute. There is no comparable interrelationship betwee the Ianelli 
substantive statute and the Ienelli conspiracy statute, as they are not in 7 
the same enactment ip the same subchrptei, and have no built-in mutuality 
comparable to the statutes in the instant case, 

2 U.S.C, 848, unlike 16 U.S.C, 1955, is ome of those rare statutes 
which includes among ite elenents the violation of still other statutes. 

Bouble Jeopardy 

Bven assuming arguendo that Congress intended to allow multiple; punish- 
ment for a Section 646 conspiracy and «# Lection 88 continuing criminal enier- 
prise in the same time period, the double jeopardy provision of the Fifth 
Amendment would prevent it, under the facts of the instant case, considering 
the merger of offenses shem by the indictment, the evidence, and the Court's 
charge to the jury. t. 
BA/ The fact that norm eonsyiretors wre nad in Gout Ono tua in Gow 


Two is irrelevant, as Sperling's unlawful agreexent was aingle 
eam, regardless of the coming and going of other 
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The Remedy 


The conviction as well as the sentence on Count One must be vacated, 


and Count One must be dismissed with prejudice. 

In United States v. Posenthal, supra, li5l F. 24 1252 (2nd Cir. 1972) 
defendant was convicted of (1) wilfully failing te file a federal income tax 
return and (2) wilfully attempting to evade or defeat income tex liability. 
The Court of Appeals held that (1) was a lesser .acluded offense of (2), and 
that the conviction as wel’ r« *ha sentence “m (1) mst be vacated. The 
Court rejected the Government's ation that the proper remedy was sizply | 
to set aside the sentence on (1) and let the conviction stand. The Court said: | 

*. « « In Light of the comments in Sibron 
v. New York, 392 U.S. LO, 5i-56 (1968) and Benton — 
v. Maryland, 395 U.S. 764, 790-791 (1969), oon- 
cerning the collateral cnnesenaeane of «~~ Actions, 
eee also United States v. Sabella, 272 F. 2d 206, 
210 (2nd Cir. 1959), vacation of the conviction 
on Count I seems to be required. District Courts 
must be exceedingly careful in sentencing on milti- 
eount indictments containing lesser included of- 
fenses, when there is a serious possibility that 
an appellate court may find error in the conviction 
of the more serious offense. For a recent dis- 


cussion, see United States v. Corson, LiLo F. 2d 


Ski (3rd Cir. 1971)." 


(uSu F. 2d at pages 1254-1255) 
In the instant case the trial judge should have instructed the jury that 


if they found Sperling guilty on Count Two, they need return no v..dict on 
Count One. In Wright V. United States, 519 F. 24 13 (6h Cir. 1975), the 
Court held, respecting a multi-count indictment in a bank robbery case involv- 
ing a lesser included offense: 

"If multi-count indictment is present (sic) 
to the jury, the trial judge should instruct the 
jury that it must first consider the most serious 
count and, 4f it finds all the elements of that 


count proved, it mst convict under that count 


whine 
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alone, This would be its sole verdict, no re- 
sponse being necessary as to the less sericus 
counts." 
In United States v. Maxey, 498 F. 24 U7, 475 (2nd Cir. 1974) in a 
situation similar to Wright, supra, the Court said: 
"The jury found Maxey guilty of armed 
bank robbery in violation of 18 U.S.C. 2113 
(4) and of conspiracy. It thus becam: unneces- 
sary to pass upon a lesser charge (18 U.S.C. 
Sec. 2113(a) ) in a separate count of the in- 
@ictment, in accordance with the instructicns 
of the trial judge." 2 
The United States Supreme Court in a very recent case had occasion to 
reaffirm the lesser included offense doctrine of Prince v. United States 


supra (1957) 352 U.S. 322, and, in so doing, held that the proper remedy is 
to vacate the conviction as »: " as the sentence on the lesser offense. 


———_— 


United States v. Caddis, Se » Case No. 7-114), decided March 3, 
1976. 


This is cr * a sase involving overlapping statutes enacted by Congress 
at different times and with different designs, bur rather a case involving 
overlapping subsections of the same stetute and a single enactment, which 
makes the rule of lenity discussed anis, pages 22-23, particularly applicable. 
The rule of lenity is not a casual presumption about legislative intent, but 
@ constitutionally compelled canon of construction which requires Congress 

to specify clearly when overlapping subsections of the Same enactrent are to 
allow cumulative convictions and/or punishment. It forbids courts to pro- 
liferate convictions and sentences out of legislative ailence. It is de- 
Signed to preclude substantive double jeopardy. Aprlying the rule of lenity 
in Ladner v. United States, 356 U.S. 169 (1958) the Court, quoting from 
United States v. Universal C.I.T. Credit Corp., 3h U.S. 218, 221-222 (1952), 
said: "when choice has to be made betwen two readings of what conduct Cong- 
ress has made a crimes, it is approprie*, before we choose the harsher alter- 
native, to require that Congress should haie spoken in language that is clear 


end definite. We should not derive criminal outlawry from som ambi guous 
implication.* 
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POINT 2 


COUNT QUE MUST BE CONSTRUED AS DPAWN UNDER THE 
GENERAL CQNSPINACY STATUTE (18 U.S.C, 371) 
WITH FIVE YEAR MAXIMIIn PSYW*LTY 

Assuming arguendo that Count One did not merge with Count Two, then 
Count One, to be va‘id, must be construed as charging a single conspiracy 
under the general conspiracy statute (18 U.S.C, 371), as this is the aly ap- 
plicable conspiracy statute that was in effect throughout the entire tine 
span of the conspiracy charged in Count One, fran January 1, 1971 to May 11, 
1973. The maximum penaity that may be imposed under 18 U.S.C, 371 is five 
years imprisomment and a $10,000 fins, 

If Count One is not so construed, then it was fatally and inaurably 
defective for duplicity (as will be show more fully hereinafter), as being 
bifurcated intc two time segrents, and charging two separate conspiracies, 
under two mutually exclusive narcotics conspiracy statutes, both of which 
were cited in | sunt One, to-wit, 26 U.S.3. 7237(b) and 210.5,C, 646, 


The Court's Charge on 15 U.S.C. 371 
The Court correctly and nu doubt designedly charged the jury that the 
applicable conspiracy statute was 18 U.S.C, 371. The Court said: 

"Now let us turn to the indictment and then to ’ 
the statutes involved in the indictment, Count 1 charges 
conspiracy to violate certain federal laws... The 
conspiracy statute, Section 371, Title 18, of the United 
States Code, provides, in pertinent part, as ‘ ollows: 

*'If two or more persons conspire , . . % scam- 
mit any offense against the United States , . . and me 
or more ~“ such persons does eny act to effect the ob- 
ject of the conspiracy, each ~hall be guilty of a crime,*" 
(R, 4120-4121), 

Overt Acts 


~ 


3 
The Coart further cnerzged that proof of an overt act was required 


(R, Lo. -4138), This served to cement the applicatia of 16 U.S.C, 371 
"gather than 21 U.S.C, 646, ae an ovort act is required for the former, but 


~*~ 
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/ not the latter, In United Siaies v. Bermudes, 524 F. 24 89 (2nd Cir. 1975) 
the Second Circuit said: 
*, . . In’ case involving an offense under 
21 U.S.C, 616, -aspiracy to distribute narcotics 
ds in and of 4teelf a specific crime. . . an indictment 
under 21 U.S.C, 846 is sufficient . . . even if it fails 
to allege any aueitie overt act in furtherance of the 
conspiracy." (Citations omitted). 
(526 F. 2d at page 91). 
To the same effect: 
United States v. Gardner, D.C,Cal.1962, 202 F. Supp. 256 
Leyvas v. United States, C.A.Cal, 1967, 371 F. 2d 71h 
vs The indictment charged nine «rurt acts in the Count One conspiracy, and 
on fuly 10, i973, the Government filed a bill of particulars listing eight ad- 
ditional overt acts and stating: “In addition to the overt acts listed in 


the indictment the Government will prove the following overt acts to meet the 


overt ast requizement of the conspiracy lew." (Eonhasis added). 


fhe Court and the Government Elected 
+ Proceed Under 18 U.S.C. 371 . | 
The Court's charge was a judicial election to construs Count One, and 
vo submit it to the jury, as being drawn under the general conspiracy statute, 
The Government's silence and failure to object to the charge constituted a 
‘ prosecutorial election to proceed under 18 U.S.C. 371. There is ample authori- 
ty for this type of election, especially where an election is necessary to 
prevent or cure duplicity in the indictment. Condust chargeable under a 
specific statute may also be charged and punished under a general statute, 
United States v, Haim, D.C.N.¥. 1963, 218 F. Supp. 922, “It is wholly imma- 
terial yhat statute was in the mind of the District Attorney when he drew the 
indictment, if the charges made are embraced by scme statute in force,” 
ae Williams v, United States (1897) 165 U.S, 362, 389. The statute on which an 
‘. 4 indictment is founded must be determined from facts charged therwin, and facts 
as pleaded may bring offense charged within one statute, although ahother 
statute is referred to in the indictment. United States v. McKenney, D.C.N.Ye 


1959,\18] F. Supp . 143, aff'd 261 F, 2d 908, cert. den. 306 U.S. 960, rehear. 


den, 368 U.S, 871. 
pom ete en ee ey 


A good definition of the doctrines of judicial estoppel is found 
in the case of In re Jchnson, 518 F. 2d 246 (10 Cir. 1975), at page 252: 


| "Under the doctrine of judicial 

hs @stoppel a party and his privies who have 
knowingly and deliberately esmued a pare 
ticular position are estopmd from assum- 
ing an inconsistent position to the preju- 
dice of the adverse party. This rule ordin- 
arily applies to inconsistent positions 
aseumed in the sourse of the same judicial 
proceedings or in subsequent proceedings 
involving identical parties and questions. 
Ses 31 C.J.8. Estoppel, Sections 117, 118 
and 119." 


As will be shown hereinafter, the election by the Court and the 
Goverment to subst the case to the jury as a Section 371 conspiracy is 
the only thing that saved Count One from being fatally defectiw. Having 
tus secured a valid conviction under the theory of a Section 371 conspiracy, 
tw doctrine of judicial sstoppsl precludes the Court an the Goverment 
from invoking @ different conspiracy statute for sole purpose of imposing 


@ harsher sentence. 


When defense counsel, following the Government's «iosing sum.ation, 
raised the time span and sentencing “specters" of Count One (which will b 
more fully discussed hereinafter) (R. 090 et seq), the trial judge had al- 
ready made a mental election and decision to charge on Section 371 as the 
proper way to prevent or cure the said "specters". Tho Court admonished 
defense counsel: "You see, you are presupposing,again, what I will charge. 
as to the law and atrenching on my province. This case has not gone to the 
jury, and I think that the assumptions that underlie your inquiries can only 
‘Court wisely and designedly laid those "specters" to rest with its eminently 


correct charge on Section 371, which cannot lightly be put aside at tim of 


sentencing. 


© Oe eile Cum F 


a ee, 7 


Count One is Incurably Duplicitous and Defective 
Unless Construed as Drawn Under 18 U.S.C. 371 


Unless this Court, for re-sentencing purposes, now honors and adheres 
to its om interpretation of Count One as being dram under 18 U.S.C. 371, 
then Count One is fatally and incurably defective for duplicity, as attempting 
to charge, in a single count, two distinet conspiracies. Count One recites 
that "part! of the conspiracy charged therein was in violation of 26 U.8.0. 
Taso), which was the "old narcotice c~wpiracy statute, repealed May 1, | 

b: sett” ead tei 0 hed eel of the conspiracy was in violation of 21 U.S.C © 
ie $~ the "new" narcotics conspiracy statute, effective May 1, 1971. 
These two special narcot!~s conspiracy statutes are mutually exclusive. The 
eld one terminated, noise, when the new one @mmenced, Fyrtherncre, the 
two statutes have different and mutually exclusive objects in that the object 
of the old narcotics conspiracy statute was to violate old lew law substen- 
tive statute 26 U.S.C. 4705(a) which was repealed May 1, 1971, while the ob- 
ject of the new narcotics conspiracy statute was to violate the new substan- 
tive statutes 21 U.S.C, 812, S41(a)(1) and All(b)(1)(A) which only became 


effective May 1, 1971. It is obvious that Sperling could not conspire wider 
the cld conspiracy statute to violate substantive laws rot yet in existence, 
and vice versa, The two statutes are mutually exclusi forthe additional ~- 
reason that thay have different penalties. 
"The vice of duplicity is that there is no wy 
dm which the jury can convict of one offense and acquit on 
another offense sontained in the ssme count. A general 
verdict of guilty will not reveal whether the jury found 
the defendant guilty of one crime end not guilty of the 
others, or guilty of all, It is comceivable that this 
eould prejudice defendant in sentencing, in obtaining 
appellate review, and in protecting himself against 
double jeopardy." Wright, Federal Practice and Pro- 


cedure; Criminal, Section i)2. Citing: 
United States 


v. Shackelford, D.C.N.%. 1957, 
150 F. Supp. 057, B59 560 


United States v, Martines-<Gonsales, D.C.Cal. 1950 
« Supp, ’ ° 


_9/ See page 3, ante, for text of 26 U.S.C. 7237(b) 
10 / Seepage 2, anie, for text of 2) U.S.C. 646 oR . Opp. $3 


Separs+e cm™m. be charged in one count, In United 
Btates v, Boyle, D.C... Pr, Supp. 1028,1035, the Court saids 


‘ 


. « It must be noted that separate con- 
spiracies cannot be charged in a single count in the 
indictment, See Kotteskos v. United States, 325 U.S. 
756 (1916) .* 


18 U.S.C. 371 Controls Sentence 
As suggested by Professor ‘ght, supra, duplicity in a count of an 
indictment "could prejudice defendant in sentencing." Prejudice in the 
instant case may be avoided only by sentencing Sperling under the least severe 
conspiracy statute that is applicable. , 
In United States v. Shackelford, supra, D.C.N.Y. 1957, 180 F. Supp. 
85% (1957) the Court held that where an indictment charged a defendant with 
conspiring to violate a special srcotics conspiracy statute as well as the 
general conspiracy statute, and the crimes involved different punishments, the 
éuplicity was more than technical, and the defendant mst be sentenced under 
the least severe of the statutes involved. Ths Court further held that de- 
fendant's failure to cbject to the indictment on this ground prior to trial 
was not a waiver of right to object after verdict to duplicitous indictment. 
In Smith y. District ofColumbia, D.C.Cir. 1967, 387 F. 2d 233, an in- 
formatic.. was drawn under two statutes, both of which prohibited the criminal 
conduct in question, however the defendants did not know with certainty which 
statute the Government was proceeding under. The Court of Appeals reversed the 
judgnent of convir on, holdings 
©. « « These appellants were entitled 
to know with certainty the offense with which 
thay were charged and the possible penalty 
threatened. Under the circumstances they were 
entitled to a definite reference to the law 
which they had allegedly violated.* 
(387 F. 24 at page 237). 


“1Y/  Wight, Fed. Prac. & Proo., Crim., Sec. 12, supra. 


_12/ In instant case there was no waiver, as will be show hereinafter. 
See page LO, post. 
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In Brow st al v. United States, 299 F. 2¢ 436 (D.C.Cir. 1962), cert. 
den. gud non. Thornton v. ° i States, 370 U.S. 946, the Court was confront- 
ed with a sentencing pri . in a narcotics conspiracy case. Four conspiracy 
atatutes wer involved, including 16 U.S.C. 371, and all ‘ad different penal- 
ties. The jury did not return a special verdict, and ite genera] verdict did 
not say whether the defendants conspired t> violate one or more of the three 
eevere-penalty conspiracy statutes, or the less severe i‘) U.S.C. 371. The 
Court of Appeals, in an opinion by then Cireuit Judge Burger (now Chief Jus- 
tice), gave the Government the option of letting the defendants be resentenced 
under the general conspiracy statute, to not mre than five years imprison- 
ment, ora@varding them a new trial. Confronted with ambiguity in the jury's 
general verdict, the Court cited with approval United States vr. Shackelford, 
supra, where this Sourt had me* an identically uncertain jury finding, under 
& generel verdict, with a ~.-. ‘ion to sentence the defendant «oder the least 
severe of the ; tatu’ ss invol.ad. 

In United ftates v. Amato et al, S.D.N.Y. 1973, 367 F. Supp. 547, one 
@ount c¢ the indistment alleged a conspiracy under boththe general conspiracy 
statute, and another conspirecy statute prosciibing certain conduct incident 
te racke*et~‘ng. ‘The Court held that if the couspiracy count was submitted 
*> the jury under those conditions, “the court will be required te impose a ; 
sentence under the statute providing the least severe punishment," citing 
Brom v. United States, sujra, The Court said: 

"(6) A guilty verdict on count one of the in- 
dietment, however, will not indicate whether the de- 
ferdant has beer convicted under the general or the 
special conspiracy section. This creates serious sen- 
tencing problems. 6 J.Moore, Yederal Practice, §-03(2) 
at 6-10 (24 ed. 1969). If coun. one is submitted to the 
jury as it now stands: and the jury convicts, the court 
will be required to impos? a sentence under the strtute 
providing the least severe punishment." 

Amato is particularly applicable to the instant cast, es it speake of the 
theory under which the case was “submitted to tue jury”, which theary, in the 
instant case, was 16 U.S.C. 371, specifically. (R. 4120-4121). 
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The ambiguity in the abeve-cited cases arose from cc"spiracy statutes 
involving different penalties being cited in the irfictment iteelf. The 
ambiguity in the instant case arises from the charge to the jury on 18 U.S.C. 
37% and the fact that the conspiracy prov. violated both 18 U.S.C. 371 and 
22 :U.5.0. 646, as well as 26U.S.C. 7237(b). It is true that 18 U.S.C. 372 
was not cited in the indictment itself, however this is not Significant in 
view of the Court's charge and the rule stated at page 26, ante, that it is 
“wholly immaterial” what statute was in the district attorney's mind when he 
@rew the indictment, and that the citation of statute is not controlling. 
Here, Count One was specifically and purposely "submitted to the jrcy” as 
being draw under 15 U.S.C. J71, which is nore controlling, and of greater 
significance, than the mere citation of 21 U.S.C. 8L6 tacked onte the end 
ef Count One by the District Attorney. 


The Govermment's So-ealled "Concession" Md 


Wot Cure the "Apparent" Duplicity of & 
One, Which Could be Prevented, or Kered) i, 


Gnly by Construing Count One as Charging a 


General dr Under 16 U.S.C. 371 


The Government may attempt to argue that the Court's charge on 
18 U.8.C. 371 is not binding for sentencing purroses, and that the appar- 
ent or potential duplicity in Count One was cured by the Government's :on- 
eession that there was no proof of pre-May 1, 1971 consp<racy. The record 
| ghows that just before the Court charged the jury, Governnent counsel filed 
the following unilateral “concession” as Court's Exhibit 145: 

“The Govt. concedes, for the purposes 
ef charge of the Court, and sentencing, in this 
trial, that the proof with respect to the de- 
fendants now om trial and charged in Count 1, 
shows no act by any such defendant prior to May i, 
1971. Accordingly, no ‘old’ law charge need be 
given, and sentencing under the new law will be 
appropriate." (Court's Exhibit 145, filed at 
1:30 poms 7/11/73; 8. 4099). 


The foregoing concession was commnicated to the jury when the 
Court charged: 


"The government concedes that no act by 


any defendant on trial was earlier than May 1, 
1971, and for purposes of your consideration of 
the evidence that may be considered as the earli- 
dest day of the existence cf the conspiracy that 
ds sleged." (R. 1123). 


The "Concession" was Spurious 


n 
The Government's so-called concession was wholly spurious in that it 


purported to concede the non-existence of pre-May 1, 1971 conspiracy proof, 
whereas such proof did in fact exist and had been elicited in the jury's 
presence, in overwiriivring abvidance. The Government purposely had elicited 
wach proof at the trial (meh of it over defense objection), had relied on 
such proc? in argument to the jury, and even contimed to derive comfort from 
such proof or appeel. ‘This pre*May 1, 1971 proof of conspiratorial associs- 
tions, meetings, conversations, and conduct consisted, inter alia, of the fol- 
lowing: 


Proof to Jury of Pre-May 1, 1971 Conspiracy 

Barry Lipsky. 

Barry Lipsky, the Government's chief witness, whose tautimony linked 
the Sperling and Pacelli groups, testified concerning conspiratorial conver- 
 satione and conduct with Pacelli beginning in April 1971, when he and Pacelli 
had e "series of conversations” which led to Lipskey's moving in to an apart- 
ment where Pacelli brouggt @ suitcase and said to Lipsky: "There's 10 kis 
ef junk here... From time to time I will be back here. You stay in here 
with this stuff." (F. 881-686). The Government, in its main brief in the 
Court of Appeals (Case No. 73-2363 on the original direct appeal) related 
that Lipsky and Pacell‘ knew each other since 1969 (Br. 7), and that 

"Beginning with this incident in late April 1971, 
and continuing until February 1972, Lipsky served 


as Pacelli's chief assistant in the narcotics 
(seers nsicssisivestenrssetnnsnsusinasnstessemsninimeneenenntananemsnaianmenetneensemnemnmamannmammemeeesane 


_13/ ‘The Government's cleverly worded concession was not without guile, 
as will be shown hereinafter under subheading "Trial by Trickery" 
See pages 42-17, post. £7 
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business." (Br. 7). “At Pacelli's request, 

Lipsky moved into Apartment 2RS at 1120 Third | 
Averme in Late April 1971... The apartment | 
« + « Served as the 'stash' for Pacelli's nar- 
coticg « + « During the first two weeks that | 
Lipsky lived in the apartment, Pacelli returned 
every day or so to pick up one or two of the 

half kilo packages of heroin from the initial 

tan kilo quantity" (Br. 6). ". « » Lipsky 
specified that the conversations in question 


The Government also introduced proof that the Lipsky-Pacelli apart- 
pent on Third Avenue was \scuum-sweeped March 29, 1973 and traces of heroin 


| 
| 
| 
eccurred in April and May i971" (Br. 89). | 
found. There was no evidence as to tle exact date the heroin was left there, | 
but the jury could infer that a substantial portion had accumilated from the 


"10 kis of junk" Pacelli brought there in April 1971 (R. 1513-1515). 


Finkelstein. 

Jack Stuart, Finkelstein, a/k/a Jack Stuart, a/k/a Jack Finkelstein, 
testified as a Government witnese that he had engaged in numerous large scale * 
narcotics transactions with indicted defendant Bloss over a period of three 
years preceding the trial (R. 2725). This was proof of conspiratorial conduct | 
from July 1970 to July 1973, embracing, in one continuum of time, both old 


* and new conspiratorial rseriods. Jack Stuart Finkelstein's testimony to the 


jury fills more thar. 50 pages of the trial transcript. ile testified, inter 
alia, that he had known oo-conspirator Jaca Bless since 1968 or 1969, or 
"maybe before" (R. 272, 2778); that he had part’ ipated with o: -conspira- 
tors in a "number of transactions" involving "20 or 30 kis" of narcotics (R. 
2725), selling for $12,500 to $14,000 a kilo (R. 2726); ‘hat he had dealt 
with Barry Lipsky, who once picked up “two and a half or three kilos of co- 
caine” from Finkelstein (R. 2728, 2782-2783). Finkelstein's testimony was 
elicited over « "continuing objection" by Sperling's attorney (k. 2726). The 


. Government introduced at least four group photographs showing Jack Stuart 


Finkelstein with numerous other co-defendants and co-c.nspirators, including, 


inter alia, Pacelli, Jack Bless, Frank Serrano, Eddie Bless, Albert (Abbe or 
Abby) Peres, and Barry Lipsky. (Pictures 51, 62, 65 and 164 from GK 15; 
R. 985, 4291, 4313). Testimony concerning these group photcgraphs was read 
back to the jury, twice, during its deliberations (R. 4291, 4313). Assistant 
United States Attorney Velie in his closing argunert to the jury relied hear!- 
ly on Finkelstein's testimony and other evidence linking him to the conspir- 
acy, etating that Finkelstein corroborated Lipsky "one hundred per cent” 
(R. bOk9). Mr. Velie then wrote the names of the conspirators on « largo 
blackboard before the jury (R. 4067) and argued to the Jury: “In the center 
tnere you see several names that hare been circled. Those are persons whose 
Senstion fit right there in the center of the conspiracy as workers where 
they would have some familiarity with the functions of other persons. . . 
Of course, Stuart's (Finkelstein's) name is circled . . . @ person who had 
daily contact with several of he defendants and hed an opportunity to ob- 
serve the goings on." (R. 4073-407h). The Government's heavy reliance on 
the Tinkelstein link in the conspiracy is further show by the Government's 
_sief, pages 15, 96-97, in the Court of Appeals, where the Goverment pointed 
out that Finkelstein's testimony >rovided a “conspiratorial link" (Br. 96), 
and that his photographs with other conspirators confirmed the "close associa- 
tion" of the conspirators (Br. 97). As already noted, Finkelstein’ s conspire. 
torial activities extended froa July 1970 to July 1973 (2. 2725). And, the 
Gourt in charging the jury marshalled the evidence and commented extensively 
on the “threes years" of conspiratorial activities testified to by Finkelstein 
“Re 1067). 
J. M. lore. 
a. M. Lore, a Special Agent of the BNDD, testified to the jury that 
Lipaky adaitted meeting Pasellic in "March or April" 1971" (R. 3150, 3151), 
end that there was a connection between Lipsky and “Jack Stuart, also kmowm as 
Jack Finkelstein." (R. 3133). 
suan Jose Serrano. 
Juan Jose Ssrram, « co-defendant whe was convicted, was cross-examined 
by Mr. Velie, wno elicited testimony that Serrano gave Lipsky a ride on his 
. motoroySe in 1971, which he had bought in 1970, fr $2,7( ).00 cash (K. 332L- 
3325)5 that he had been driving a gray Mercedes gsime 1979, for which he 
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paid $8,200.00 cash (R. 3326, 3358); that had know: Pacelli since 1968 


(R. 3339). Mr. Velie then argued to the jury: 
"And what about Juan Jose Serrano, the one who 


+ « « bought hic motorcycle for cash, $2,700.00, 
bought the Mercedes for cash... & lot of 
cash flouting around" (R. 405k). 
This evidence was also relied on by the Goverrment in the Court of Appeals, 
where the Goverment related that Serrano met Pacelli in 1565 (Br.l5) and 
that "In addition to the motorcycle, Serrano also drove 2 Aercedes automobile 
which he purchased for $8,200.00 in cash" (Br. 50, footnote). 


Susan Weyl. . 

Susan Weyl testified as a Goverment witness that she met Pacelli in 
1970, Lipsky in 1971, and later allowed thes to use her apartment as «& 
“etesh” (R, 1422-1hh5). This testimony was adverted to by the Goverment in 
‘he Court of Appeals (Govt. Br. 20). 


Fred Berger. 

Fred Berger testified to the jury that he knew Pacelli and Lipsky 
since late 1970 or ear)” 1971 (R. 3061-3062, 3069), which was mentioned by 
the Goverment in the Court of Appeals (Br. 51). | 


{ 
| 
Vincent Pacelli Jr. | 
Vincent Pacelli Jr. (a co-defendant whose trial was severed late dur- 
ing the trial) testified under cross-examination by Mr. Velie that he met 
Sperling "five or gix years ago” (R. 3605)j # ~ted seeing him again in 1971 
(R. 3606), “pretty frequently" (R. 2608); that he had known co-defendant 
Juan Serrano since 196, (R. 3609); that he knew co-defendant Edward Bless 
"10 or 11 years" (R. 3611); knows Jack Stuart Finkelstein (R. 3633), and did 
not file a tax return in 1970 or 1971 (B. 3627). 


Government's Closing Sumation. 
Mr. Velie in closing argument to the jury commented on Herbert Sperling's 
1971 tax retarn (PF. 4057). Mr. Velie also told the jury that the conspiracy 
" gharged in Count One was "described in the governsent's proof (R. 1060). 
In closing argument Mr. Velie did not suggest or "concede" to the jury that 


the goverrment's proof did not apply to the entire time epan of the first 


count. The Goverrment's attorney at no time personaliy stated to the jury 


that he did mt rely on all the evidence that had been admitted. He waited 
antil all the argument was corcluded, including hie own, to file his cleverly 
worded "concession", which the jury did not see, and which the jury was ad- 
vised of in one sentence, that was buried in the Court's lengthy charge. 

Other proof of nre#May'1,1971 consniracy. 

Testimony that is ambipuous as to precise dates is found throughout 
the record. Government witnesses testified ay to conspiratorial conduct that 
eecurred "in 1971", or in the "Snring of 1971", without saving whether the 
event was pre- or post-“ay ass tunis ¢ sel, not being privy to the 
game plan of the prosecutor ~ (Mr. Velie) to withdraw pre-Yay lst proof from 
the jury at the eleventh hour, did not insist on precise dates, thus leaving 


the jury free to speculate as whether the evidence was pre- or post-“ay lst. 


The Court's Charge on the Soverrment's Concession 
Did Kot Cure the Apparent Punlicity of Count One 
The Government's so-called concession, being both spurious and untimely, 

did not gain validity merely by the Court's communicating it to the jury. 
The Court's one-sentence charge on the concession (R. 099) did not erase from 
the jury's mind the pre-“yy 1, 1971 proof. Other parts of the Court's charze 
attenuated and contradicted the one brief reference to the so-called conces- 
sion. For instance, the Court charred that the Goverment was "not required to 
prove that the conspiracy began on a svecific dav or ended on a specific dav" 
{R. 4123), and that all the corspirators need not have participated in the con- 
epiracy at its incevtion, but that in order to be guilty, one who “comes in 
later" aay become a member of the conspiracy and is legally responsible for 
all acts by other members “before and afterwards". (R. 4132). This is no doubt 
a@ correct general instruction of the conspiracy law, but under the peculiar 
circumstances of the instant case, where the Count Cne conspiracy,as returned 
by the grand jury, straddled the ‘ron curtain date of Mev 1, 1971, more than 
ons sentence in the Court's charge was requirsd to effectively withdraw from 


the jury's mind the voluminous pre-“ay lst evidence. 


1b/ See Livsky'= testimony at R. 999, 958, 1097: “erver at ?. 3090, 

. Age anc iperling's cross-exavination about his association with the 

\ "Frenchman' without civine dates (8. 2937-2939). The record is 
replete with other testimony that is ambiguous as to dates. 


-—— 


The Court not only failed to categorically charge the jury to disre- 
gard pre-May 1,1971 proof of conspiracy,but pointedly called their ontentten 
te sucha evidence: 

"Turning tu Jack Bless, who is named in 
the conspiracy count . .. the government contends 
that the evidence as to Jack Bless shows .. . 
that Jack Bless sold cocaine to Jack Stuart Finkel- 
stein on numerous occasions, and .. . that the 
proof shows that in a pe~tod of three years Jadk 
Stuart Finkelstein obtained 20-30 Ki's of cocaine 
from Jack 3less in a number of transactioné paid 
for in cash. Yeliveries were madd to Stuart's 
apartment in half-kilo packages. Further, that 
Bless stated to Lipsky that there was always at 
the dispoal of himself, his brother and a third 
man the sum of $250,002.00 in cash to grab « load 
any time it cese inj that the job of the Blesses 
was to get rid of all the junk that this third 
man gue for them." (R. 167). 

There is authority for the proposition that where a count of an indict~ 
ment charges two separate offenses, the Goverment may elect upon which charge 
it will rely, and the defendant is not harmed if the proof is limited to only 
one of the charges in the duplicitous count. This rule does not apply in the 
‘instant case, as there was abundant proof of the pre-May lst conspiracy, the 
jury heard such proof,and such proof was not effectively withdram from their 
consideration. 

| If this Court nevertheless holds that allegations and proof of the 


pre-May lst conspiracy were effectively withdraw by the Court's instruction 


and by amendment of the indictment, then, and in that event, all of Count One 
was fatally infected by an impermissible amendment,as will be demonstrated 
under the following point. 


POINT 3 
IF THE ALLEGATIONS AND PROOF OF PRE-MAY 1, 1971 


‘ CONSPIRACY WERE EFFECTIVELY WITHDKAWN FROM THE 


JURY, THEN COUNT ONE WAS IMP°RMTSSIBLY AMFNDED 


IN VIOLATION OF THE FIV'H AMSNDMENT 


Assuming arguendo that the allegations and proof of the pre-Hayl, 1971 
portion of the conspiracy were effectively withdraw from the jury's consider- 
ation by the Court's charge on the Government's so-called concession, and by 
the Court's physical amendment of Count One of the indictment, then Count One 
was impermissibly amended, and was void, and the verdict returned on Count One 

nullity. 

In addition to orally instructing the jury that May 1,1971 “may be con- 
sider” © the earliest day of the existence of the ecnaphsety that is alleged," 
(a. 4123), the Court also physically amended the face of the indictment. Immed- 
iately after the jury retired to deliberate, the Court said to ‘Joverrment coun- 
wel: 

“THE COURT: Now if the indietment is 
gent for, what I would like to do is line 
out or Ierox out any reference to the s0- 
called old law which I ex.luded by the 
charge. Can you arrange te terox that 
pags with a cover on that and... if it 
is called for, we will have it ready ? 
this is not “he original, but it is good 
for Keroxing purposes... Put an § 
with a slash and write the name Seymour 
above tho line. . ." 

(R. 4238-4229). 

Goverment counsel at the Court's direction thereupon performed major 
gurgery on the indictment, excising the one-half of Count One which was con- 
sidered by the Court *o be malignant. The date change and deletion of half 
ef the charging part of Count One ere indicated by red print and red line 
at pege Lb, ante. 


ee 
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The Amendrent Was je.ther Trivial, seless, nor Innocucus 


It is obvious that the changed and deleted portions of Count One (page 
k, ante) related to matters of substance, hence did not comer within any of 
the exceptions which permit corrections. of typographical errors, misnomer, 
aliases, irrelevant surplusage, and other matters of forn. 

The rvle that the Court may, in certain instances, “narrow a count 
of an indictment by withdrawing part of it from the jury's consideration ap- 
plies only in cases where no evidence of the withdrawn portion was presented 
to the jury. Furthermore, such “narrowing” of the charge may be effected 
only by the Court's oral instruction, and may not be done by physically anend- 
ing the face of the indictment. 

"If it lies within.the province of 

& Court to change the charging part of an 
indictment to suit its ow notions of what 
it ought to have been or what the grand 
jory would probably have made it if their 
attention had been called to suggested 
changes, the great importance which the 
Common law attaches to an indictment by a 
grand jury, as & prerequisite to «4 prison- * 
er’s trial for a crime, and without which 
the Constitution says 'no person shall b. 
beld to answer,' may be fri . ed away 
until its value is almost destroyed." 
Ex parte Bain (1887) 121 0.3.1 

Federal courts are without power to alter or amend indictments found 


by a grand jury. United States v. Kreoper, 159 F. 24 958 (3 Cir. 19l6) 
cert. den. 330 U.S. 82h. 


Since an indictment is returned under oath bv the grand jury, it can 
enly be superseded by an indictment of equal solemnity. Bigrow v. Hiatt, 
D.C.Pa. 1947, 70 F. Supp. 836, adhered to D.C.Pa. 1947, 8 F. Supp. 210, 
affirmed 165 F. 24 992 (3 Cir. 1948). 


An amendment is not proper if matter is "neither trivial, useless, nor 


immocuous." Stirone v. United States (1960) 36. U.S. 212, h L. Ed. 2d 252. 


To some effect: Marxh v. linited States, 3hh F. 24 “17, 320-322 


Absent the pre-May 1, 1971 allegations in the charging part of Count ; 
One, the grand jury might not have found a true bill. In Ex parte Bain, 
Supra, the court reasoned that trial op an amended indictment is constita- 
tionally repugnant because there is no way of knowing whether the grand jury 
would have returned the indictment as amended, if they had been given ‘the 
opportunity. 

Amendment of indictment occurs when charging terms of indictment are 
altered either literally or in effect by prosecutor or the court after the 
grand jury has last passed upon then. 

Gaither v. 'Inited States, h13 F. 2d 1061 (D.C.Cir. 1969) 
* United States v. Robinson, 475 F. 2d 376, 385 (D.C.Cir. 1973) 


United States v. Oriffin, ké3 F. 24177, 278 (10 Cir. 1972) 
cest. cen. U. e 


If an amendment of indictment goes to an essential element vr crine, 
it is a substantial change and cannot be made except by resubmission to grand 
jury. United States v. Fischette, 450 F. 24 34 (5 Cir. 1971) cert. aun. 

05 U.S, 1016. 

"Mon-essential detail in an otherwise good indictment does not invali- 
date it, but, where grand jury indicts under one statute, convictior may not 
be had under another by devi~e of discarding essential averments as surplus- ~ 
age.“ Bratton v. United States, 73 F. 24 795 (C.C.A. Okla 1934). To same 
effect: United States v. Smith, 232 F. 24 570 (3 Cir. 1956), and United States 
v. Goodwin, 20 F. 237. 

It is immaterial whether the trial jury saw the physically amended 
indictment, as the Court may ni materially change an indictment by its in- 
struction to the jury. United States v. Alaimo. 297 F. 2d 60k (3 Cir. 1961) 
cert. den. 369 U.S. 817 

Ia Edgerton v. United St»tss, 143 ¥. 2d 697 (9 Cir. 19h), the change 
in question was not: onw of mere form, or the ignoriag of an innocuous ‘2r- 
ment, but rather one affecting mbstance. The Court held that such changes 
cannot be made by an instyuc’ion of the judge to the jury any more than they 
ean be made by the actual physical alteration of the indictment. So construed, 
Edgerton stands for “he same principles as enmanciated by the Supreme Cou:t in 

" Stirene XY. “nited States, supra, 31 U.S. 212, 214, and Russell v. tint ted 


States, 369 U.S. 7h9, 8 1. Bd. 2d 2h0 (1962), to-wit, that the court may not 


! 


wy any means (e.g., physical alteration, jury instruction, or bill of parti- 
culars) alter the materiel and essential nature of an indictment. fdgerton ‘ 
prohibits the alteration of an indictment by instruction where the alteraticn 
affects the substantial rights of the defendant. 

In Carney v. United States, 163 F. 24 78h (9th Cir.) cert. den. 332 U.S. 


82h (1917) the court held that actual and physical striking out of words on 


the face of an indictment was impermissible. 


There was No Waiver by Sperling 
Sperling did not waive his right to be tried on an indict nt as re- 


turned by the grand jury. He did not consent to the amendment ich was a 
bilateral project of the Court and the prosecutor. He had no prior notice 
that the Government was going to maks an eleventh hour "concession" which 
would lead to amendment of the indictment. Following the Court's charges 
on the doverment' s concession, Sperling's counsel made a timely objection, 
stating? 
. ; "MR. LA PORTE: I think that the Govern- 
: ment failed to prove the allegations of 
the @onspiracy count and has admitted in 
essence that the conspiracy is not the 
ene that they charged and that it only 
@ane into existence on May lst, not Janu- 
ary lst, thenshy, being an amendment tothe 
indietment.." 
(R. h195). 


The Amendment was Unnecessary to Cure Duplicity, 


as there Is no Duplicity to Cure if Count One Is 
Construed as Drawn under 18 U.S.C. 371 


As noted previously in this brief, tiere is authority for the propo- 
sition that where a count of an indictaa@t charges two separate offenses, tho 
; 15/ 


r Goverment may elect upon which charge it will rely, and the defendant is 


'._15/ Franklin v. United States, 330 F. 24 205, 207 (D.C.Cix. 196k) - 
Thomas v. United States, L418 F. 24 567 (5 Cir. 1969) 
Reno v. United states, 317 F. 24 499 (5 Cir. 1963) 


_154/ Absence of waiver is further show by Sperling's motion for new trial 


(paragraph 3 of motion), and potion to arrest judgment, based on ground 
that Count one of *° Actzsnt wee defective, , a | a 


not harmed if the proof is limited to only one of the charges in the dupli- 
citous count. This rule, however, is not applicable to the instant 
@ane, because (1) Count One as returned by the grand jury is not duplicitous 
if properly construed, as the Court did in submitting it to the jury, as 
charging & conspiracy under 18 U.S.C. 371, and (2) the proof adduced to the 
jury wes not limited to the post-May 1, 1971 conspiracy, as shown ante, pages 
3-35. 

There is no rule of law and no precedent for amending a perfectly good 
and walid indictment for the sole purpose of enabling a greater sentence to 
be imposed than wuld be possible without the amendment. The Goverment prop- 
erly proved a single conspiracy under 1f ~ S.C. 371 which was in effect during 
the entire time span of Count One as the grand jury returned it. It was proper 
te prove both pre- andpost-May lst conspiratorial conduct under 18 U.S.C. 371, 
as & single conspiracy may have miltiple objects. Count One was duplicitous 
enly if improperly construed as dream under the special narcotics conspiracy 
statutes, neither of which covered the entire tine period of Count One as 
originally dram. If Count One was treated as a Section 371 censpiracy, this 
problem did not exist, and there was no duplicity, hence no need for amendment. | 


. 


SPERLING WAS PREJUDICED BY THE AMEMEMENT 

Double Jeopardy. 

One test of the sufficiency of an indictment is whether it enables « 
defendant to plead double Jeopardy in subsequent prosecutions. Hagner v. 
United States, 385 U.S. 27, h3ls United States v. Goodman, 457 F. 24 68, 73 
(9 Cix.) cert. den. h06 0.3. 961 (1972). Count One as returned by the 
Grand Jury protected defendant Sperling against a subsequent prosecution for 
@ pre-May 1,1971 narcotics consp! ~scy; but following the physical amendment 
of Count One, deleting tho pre-May lst ellegations, protection against a suh- 
sequent prosecution for a pre-May lst conspiracy no longer existed. 

Sentence. 

As already stated, amendment of the indictment enabled the Court to 
treat Count One, for sentencing purposes, as being drmm under 26 U.S.C. 816 
' permitting a sentence of 30 years imprisomment and $50,000 fine, which, the 
Court imposed; whereas, if the indictment had mot been amended, the Court 
wuld have been obliged to impose sentence under provisions of 18 0.5.C. 371, 


with maximum of five years imprisonment end a $10,000 fine. J 67 | 


Trial by Trickery. 

Sperling was doubly prejudiced by the “timing” of the Goverment’ s co- 
Galled concession, which led to amendment of the indictment, and resulted in 
trial by trickery. 

In retrospect it is crystal clear that the (svernment knowingly and 
deliberately put the pre-May i, 1971 conspiracy allegations in Count One for 
purpose of getting pre-May 1,1971 proof before the jury, intending all along 
to get as much benefit as possible from the pre-May 1,1971 allegations and 
proof, then to "concede" at the last minute that there was no pre-May 1, 1971 
@eonspiracy, afte: 11. The problem of the May 1, 1971 iron curtain which 
seperated the old and new narcotics conspiracy statutes was called to the 
Government's attention by a motion filed by Sperling's counsél to diasiss the 
indictment and / or to sever Count One. Nevertheless the Government, after 
the motion was filed and partially argued, obtained a superseding indictment, 
on which Sperling was tried, without correcting the time span probles of 
Count Ove. Prior to trial the Goverment and the Court were put on notice of 
the problem arising from repeal of old laws and adoption of new laws, effective 
May 1, 1971. In arguing the motion to dismiss indictment, sever Count (ne, 
etc., Sperling's attorney stated: 

"MR. LA PORTE: Your Honor, we are here 

en & motion to dismiss ths indictment .. ." 
(R. 2). “If you go to Section 1,705(a) 

« « « that Section was repealed effestive 
May 1, 1971. . . I think it would be diffi- 
Galt to conspire and agree to viclate a 
repealed statute." (R. 7) "So we go on to 
Section 612 and that section took effect on 
Mey 1, 1971. . . And I am asking if they 
were conspiring to violate a law that had 
vet even taken effect yet." (R. 10-11) 

*. « « At the conclusion of the conspiracy 
count. . - they give the section . . . vio- 
lated, whieh is Section 646 of Title 21... - 


that section did not even come into effect 
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wotil May 1, 1971. and again I go back 

te the beginning of this conspiracy count, 
which says that the conspiracy is alleged 
to have occurred from January 1, 1971 - + + 
they are alleged to have violated a Section 
ef the code that was not even in existence 
on Jamary 1, 1971." 

(B. 13). 


The Court, in response to Mr. Laforte's motion, made the following 
eouments and ruling: 
THE COURT: I say, you are not confused 
by it. You know that can anly refer to a 
conspiracy that ended May 1, 1971." (R.8)- 
“there are other sections . . . that carry 
forward from May 1, 1971" (BR. 9). 
®7 don't think there is much J can do about 
thet. The motion to diauiss is in all 
respects deried." (R. 5-16). 
the trial judge probably made the foregoing ruling and coments in 
all good faith, not being privy at that time to the Government's game : 
plan, all of which beca.: clearer as the trial progressed, and was indeed 
transparent in the bright light of hindsight. The record contains numerous 
elues to the gars plen and trickery which was known only to Government 


counsel, Mr. Velie, but ‘ss not revealed to defenss coc ..sel until the gas 


Waa over. 


Items Mr. Velie's closing argument to the jury shows that be ws 
well aware of the Count One tims span problem, and intended all along not 
to let the jury see Count One of the indictaent, at least not in its orig- 
inal form. Mr. Velie was perfectly willing for the jury to se tin 


“substantive” counts of the indictment, but not Count One. Consider this clus, 
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@uring Mr. Velie's closing argument, and prior to his so-called con- 
eession and amendment of the indictuents 
"MR. VELIEs .. . I understand that a copy 
ef the indictaet will be sent in to you so 
you can actually read vhat is charged in 
the substantive counts. But you will - - 
“THE COURT: It hasn't been sent in yet but 
it may be sent in if requested. 
“MR. VELIE: If you wish to have the sub- 
stantive counts to consider the indictzent 
ie available to you and you may ask for it. 
as Shved evant cheese enmphveny dhegnt 


here and described in the govermment' s 
proof." 
(R. 079-080) 


Obviously, “Government Counts], Mr.Velie ad something in mind about 
Count One and about eusnding the indictment that was not yet known to 
defense counsel. 

Itent After Mr. Velie finished his argusent, defense counsel 
brought up the subject of the May 1, 1971 dividing date and pointedly 
asked what the Goverment contended, and suggested that periaps a 
special verdict should be taken. (R. L090 et seq). Mr. Velie still 
pretended he did not know what position the Goverment would take, and 
gave no warming of the “concession” he plenned to surprise defense 
@ounsel with thirty seconds before the Court charged the jury. When 
defense counsel persisted in pursuing the matter the Court 
pretermitted all discussion, stating? "You see, you are presupvosi ng, 
eguin, vhat I will charge as to the lew and entrenching on my province. 
‘Cis case hav ant guns to the Sup, and E thtab thes tho eommetions 
that underlie your inquiries can only reise gpecters thet nay mot at 
4S) exist in actuality." (R. L093). "We will go to lunsh now." (R.LO9h). 

Iten: The Govermment's “concession” was filed after luach and 
immediately before the Court charged the jury, taking all defénse coun- 
eel by surprise and depriving them of an opportunity to re-think the 
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defense strategy. The Court's charge on 18 U.3.C. 371 was likewise a 
Complete surprise to all defense counsel. Had they known prior to ? 
oral argument of the anticipated "concession" and the anticipated 


18 U.S.C. 371 charge, they could havé\tailored their argument to the 
jary, and their requests for instructions to the jury, accordingly. 
They could have demanded a stipulation that sentence would be pur~ 
guant to 18 U.S.C. 371, had they known the conspiracy count was going 
to be submitted under that section. They could have argued to the jury 
the Goverment's "admitted" failure to prove what it had alleged in 
Count One. They could have moved to etrike all evidence of the pre- 
May 1, 1971 part of the conspiracy. They could have moved for a mistrial 
because of the admission of such evidence, on the ground that it could 
mot be erased from the jury's mind by simple instruction. 

Item: The late and untimely snendment of indictment and with- 
Grewal of old lew allegations and proof from the case enabled the 
Geurt to use the old law (pre-May 1, 1971) allegations in Count One 
as basis for denying Sperling's attorney's pretrial motion te dismies 
Gount One. Mr. LaPorte on May 25, 1973, had moved to dismiss Count 
Qne on the ground that "a group conspirecy as charged in Count One is 
@ logical and necessary prerequisite to comission of the subs.antive 
effense charged in Count Two." The Court denied the motion primarily 
eon the ground that time spans of Count One and Count Two were not 
"“eoterminous". If the Goverrment had nade its “concession” at that 
time, the Court wuld haves had no ground for denying the pretrial motion 
to dianiss ee This ia another example of how Sperling was 
prejudiced by the Goverment's clever and devious “timing” of its so- 
@alled concession and resultant chrrge of the Court and amendment of 
indtotment. 

Iteus By delaying its “concession” until all the evidence vas 
im, both pre-and post-May 1, 1971, the Gowerment prevented defense 


17/ An added reason given by the trial judge for denving motion te 
Giemiss Count ‘ps, and for holding that Count me did not merge 
into Count Two, was that different groups of conspiraters vere 
involved in the two counts. However the bill of particulam ,the 
evidence and the Court's charge showed thet at least 9 .consvira- 
tors were common to the two countess morsover, the Court charred 
that guilt was individual in the conspiracy, and duriny 4 pretrial 
hearing implied that the adding of two names to the conspiracy 
count would not affect Sperling individually, one wavy or the other 


(Snerling knmendiz ). men Dé 


@omesl from interposing timely objections to testimony of pre-May 1, 1971 con- 
epiretorial conduct, especially hearsay declarations occurring prior to May 1, 
1971, as defenses counsel was lulled and deceived int believing that Count One 
_ Would be submitted to the jury as charging both a pre- and post-May 1, 1971 con- 
spiracy. For the same reason defense counsel did not demand specificity from 
mumerous government witnesses as to dates, believing that since the conspiracy 
charges in Count he straddled the May lst dividing line, it vas imaterial 
whether events and hearsay declarations testified to by Goverment witnesses 
se cocurring “in 1971" or in the "Spring of 1971" were pinpointed as pre- or post« 
May 1, 1971. The rule is well-established that hearsay declarations of « co- 
eonspirator to be admissible against a co-conspirator must occur "during the 
existence of the conspiracy." Wharton's Criminal Evidence, Vol. 2, Sec. 1:26, 
page 196 (12th De. 1955); See, also, Bram vy. United States, 150 U.S. 93. Tak- 
ing the doverment's concession and ti amendment to the indictment at face value, 
the Count Gne conspiracy was not in “existence prior to May 1, 1971, as the 
widerlying statutes had not been enacted yet, hence all pre-May 1, 1971 hearsay 
declarations were clecrly inadwissible and would have been timely objected to 
and excluded or stricken if Goverment counsel had not deviously waited until 
~. just before the Court charged the jury to fob off the spurious "concession". 
he, Moreover, the testimony of Sperling, other defendants, and defense witnesses 
might well have been different had thay known of the Government's plamed “con- 
@esaion." In United States v. Russano, 257 F, 2d 712 (2 Cir. 1958) the indicts 
ment charged « contiming conspiracy from 1951 to 1957 but there the proof disclosed 
‘p eanspiracies in those years which the indistment had lumped together. It was 
held that this prejudiced the defendant by allowing admission of evidence not 
otherwise admissible, 

Item: Mr. Velie's cleverly worded "concession" sppears on first blush to 
say there is no proof whatscever of pre-May 1, 1971 conspiracy, but on closer 
exexination is sham to say only that the pre-Hay 1, 1971 proof shows no “act* 
by any defendant "now on trial." This crafty wording does not exclude the con- 
epiratorial acts or hearsay testimony of Lipsky and Finkelstein who were unindicted 
conspirators, or of Pacelli who was severed. Lipaky, Finkelstein and Pacelli 
were not “defendants now on trial". The. Governsest's "concession", therefore, 
was rotually a "non" concession. 


Tm gum: Machievelli himself would have been titiliated by the mances and 


subtleties of the Count One meters piors/, involving as it did @ pre-May 1, 1971 
eonspirasy that conveniently disar>o-wy at the right time for the Government; 
@ concession that was not a concessian; the Court's charge on the Govermment's 
non-concessian followed by a lengthy marshalling of pre-May 1, 1971 evidence 
(R. 4167) end failure to strike such evidence from the record; capped off by an 
amendment that was not en amendment, as the physical alteration was done to a 
copy of the indictment rather than the original. These shenanigans were obvioc- 
usly designed so as to leave open an avemme of retreat for ths Goverment if and 
when a attack should be made on any particular phase of the. prestidigitation it 
performed on Count One. 


How to Cure Prejudice e 


The only way to cure the prejudice suffered by Sperling on account of the 
Government's spurious concession leading to an amendment of indictment is to 
vacate the conviction and sentence on Count One, or, alternatively, to resentence 
Sperling pursusit to penalty provisions of 18 U.S.C. 371, with maximum penalty 
of five years imprisonment plus a $10,000 fine. 


poDrr I 
I? SPERLING IS RE-SENTENCED +S A SECOND OFFENDER 
UNDER a U.S.C. 85, THE MAXIMUM LEGAL PENALTY 
18 TWO YEARS AND A $10,000.00 FINE 


the jury could ucve found that the object of the conspiracy, as to Sper- 
ling, was simple possession of cocaine, for which the maximum penajty under 
the special narcotics conspiracy statute, 21 U.S.C. 84S, ie two years and a 
$10,000 fine for & second offender. 


The Court in charging the jury did not clearly define and limit the ob- 
jects of the conspiracy to distributing er possessing with intent to distribute 
heroin or cocaine. The jury could have inferred, fram the Court's charge, that 
Sperling wes guilty of the Count One conspiracy solely on the vasis of his simple 
possession of © esti amount of cocaine that was wrapped in a one doller bill 
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and taken from his person when he was arrested. The Court charged: 
"Count 1 charges conspiracy to violate - 
eertain federal laws" (R. 1120-i121). 
"I will now mention the statutes, the 
Federal Narcotics Laws wich the defendants 
are charged with scheming to violate. The Com 


| 
| 
prehensive Drug Abuse Prevention Act of 1970 | 
4s « law which was passed by Congress. .« « | 
The part of this Act which is applicable to | 


the charges here 4s called the Controlled 
@ubstances Act. . . It is not necessary for 
you to remember the names of the Acts or their 
applicable parts. It is sufficient if you re- 
member the conduct which the Act forbids and 
the essential elements of the offenses here 
charged. . . Among other things it makes it 
wlewful for any persor to imowingly or in- 
tentionally distribute ox possess with intent 
to distribute auy controlled substances such 
as heroin or cocaine. In sddition, any person- 
who conspires to commit my such offense com 
mits a crime." (R. 4121-1122). . - 

"How, as to Herbert Sperling, who is 
named in the conspiracy, Count 1. . . the gov- 
ernment points to the arrest of Sperling and 
contenis he was in ~- sion. of a emall amount 
ef cocaine, and had e gun, rubber surgical 
gloves with traces of cocaine on them, in the 
glove compartment of the car he drove, end trac- 


es of heroin the trunk of that car... [se 


fendant Sperling admits . . . small purchases 
ef cocgine which he morted." (R. 1160-1163). 
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The Court further charged, respecting conspiracy, that if two or more 
persons conspire to camit "any" offense against the United States, and one of 
them does "any" act to effect the object of the conspiracy, each shall be guilty” 
ef acrime. (R. 1120-1121). 

It is true that in the early part of its chavge the Court told the 
gury that Count One charged the defendants with conspiring to violate the har- 
cotics lave by “distributing or possessing with intent te distribute heroin or 
cocaine" (R. 103), but then later the Court attenuated the early statement by 
charging that the narcotics lavs made distributing, etc., a crime “among other 
things" (R. 112-1222), and finally made the charge even more open-ended by 
charging that Sperling, "ho is named in the conspiracy . . .Was in possesaion 
ef a mmall mount of cocaine, and had a gun. « « Sperling adwits .. . small 
purchases of cocaine which he morted." (R. 1.60-l:163). This open-ended and 
dragnet charge fell short of limiting the objects of the conspiracy to the 
more serious trims of distributing or possessing with intent to distribute. 
At no point did the Court impress upon the jury the distinction between simple 
possession, and possession with intent to distribute. 

Mow that the Court of Appeals ha@ reversed convictions of several co~- 
é@fendants in this case om counts wholly dependent am testimony of Lipsky, his 


testimony pertaining to the Count One conspiracy should be disregarded alto~ 
gether, and it is very likely thet ‘f the jury were to again deliberate on 
Count One, without Lipaky's testimony, tuey might wary well disbelieve Conforti, | 
wich would leave very little evidence of Sperling*s guilt on Count One other | 
than his admitted simple possession of < =-=>> enoumit of cocaine. It is in- 
possible at this tim to know whether the jury in finding Sperling guilty on 

Count One relied on the testimony of Lipaky, or Canforti, or neither. It can 

be said with assurance, hovever, that they considered Sperling's admission that 

he was in possession of small mount of cocaine, am the Court pointedly called 
their attention to the Government's contention conmerning this cocaine, «nd 
Sperling's adrission. 

The phrase “among other things" if used in tihe charging part of an in- 
diotment is prejudicial, as a defendant might be comvicted for matters not con- 
sidered by the grand jury. \mited States v. Pope, W.C.N.Y. 1960, 189 F. Supp. 
‘412, 255 United States v. Mays, D.C.N.¥. 1964, 230 #. Supp. 85. ‘The phrase 
"among other things" is no less prejudicial when umed in the Court's charge to 


the jury. In the instant case the phrase “among utiher things", coupled with 
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the broad language of 18 U.S.C. 371 which the Court read to the jury (i-e-, 
any" offense and “any* act), certainly gave the jury carte blanche to convict 
Sperling of simple possession of the cocaine he had when arrested, or, for 
that matter, the gun he hed in possession, or just on general prin iples- 

Taken as a whole, the Court's charge “id not give a clear instruction 
ef the elements of the substantive offenses which were the object of the Count 
Qne conspiracy, as its original instruction, which was correct (BR. 1103) was 
broadened later in the charge by use of words “any”, “a-.ng other things," 
and a recitation of the Government's contentions regarding the cocaine Sperling 
had when arrested. In United States vy. Yastin, 159 F. 2d 705, a conspiracy 
eonviction was reversed where thetrial judge charged on elements of crine of 
eomepirecy but did not instruct on elements of the substantive offenses in- 
volved in the conspiracy. The incorrect charge in the instant case was as 
bed ag no charge at all, ty reason of the Court's failure to limit the clenents 
of the substantive offenses to distributing or possessing with intent to 
distribute, 

The penalty for simple possession of cocaine (substantive offense) is 
one year and a fine of not more than $5,000 for a first offense, and touble 
that for a second offense. 21 U.S.C. Shi (page 1, ante). A conspiracy to ; 
violate this statute is pmishable to the sme extent that the substantive 
crime is punishable, pursuant to the penalty provisions of the special nar- 
eotics conspiracy statute, Zi U.S.C. 56. therefore, if this Court rejects 
Sperling's contentions set forth under Points 1, 2 and 3, ante, the the Court 
in resentencing Sperling on Count Qne, under provisions of Zi U.S.C. 814, 
may imposs a sentence not in excess of two years and a $10,000 fine, assuming 

{ Sperling is re-sentenced as a second offendar. 
COUGLUSTON 

Por the foregoing reasons, the sentence ai conviction on Count One 
should be vacated, and Count One should be dismissed, with prejudices. Alter 
natively, Sperling should be re-sentenced pursuant to 18 U.3.C. 371 to not 
more than five years imprisonment and a $10,000 fine. Alternatively, if re- 
sentenced pursuant to 21 U.3.C. 846, the sentence must not be in excess of 
two years imprisonment and a 310,000 fine, fur emspiracy to co-mit the of 
fense of*simple possession of cocaine in violation of 2. U.5.C. Sui. 


Toertify this  _—s day of » 1976, that 
I have mailed « copy ef the foregoing memorandum of lav, first cluss 
postage prepaid, to counsel for the Government, addressed as followst 
United States Attorney, 1 St. Andrews Plasa, lew York, N.Y. 10007 
I further certify that the facts stated therein ave true. 
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Dafendant—iovant~affiant, Pro Se 
Rex PMB 76271 


(iuthorised by the Tet of Taly 7, 19%, 


Administer Oaths (18 U.S.C. Look) 


UNITED STATES DISTRICT COURT 
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UNITED STATES OF AMERICA : 
aie 73 Cr. 441 (MP) 
HERBERT SPERLING, 


Detendant,? 


MEMORANDUM OF LAW 


ROBERT B. FISKE, Jr. 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
9f America 


JAMES P. LAVIN 
Assistant United States Attorney 
Of Counsel 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 
“Ve 
73 Cr. 441 (MP) 
HERBERT SPERLING, : 


Defendant. 


MEMORANDUM OF LAW 
This memorandum of law is submitted in oppesi- 
tion to the pro-se motion of the defendant Herbert 
Sperling pursuant to title 28 United States Code §2255 
for dismissal of Count I (Conspiracy) of the above in- 
dictment on various grounds and/or to be resentenced 
under 18 U.S.C. §371 or 21 U.S.C. §844, 
Statement of Facts 
Superseding Indictment 73 Cr. 441, filed May 
11, 1973, charged Herbert Sperling and seventeen others 
in twelve counts with various violations of the federal 


narcotics laws. Count one charged all the defendants 
¢ 


and six additional co-conspirators with conspiracy to 


% 
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violate the federal narcotics laws commencing on January 
1, 1971 and continuing until May 11, 1973, the date of 
filing of the indictment. Count Two charged Herbert 
Sperling with organizing and supervising a continuing 
criminal narcotics enterprise, inviolation of Title 21, 
United States Code, Section 848. In addition, Sperling, 
along with others, was charged in Counts Eight, Nine and 
Ten with distributing and possessing with the intent to 
distribute one kilogram of cocaine in July, 1971, two 
kilograms of heroin in November, 1971, and one kilogram 
of cocaine in December, 1971. 

Trial commenced on June 18, 1973, before the 
Honorable Milton Pollack, United States District Judge, 
and a jury, and on July 12, 1973, the jury found eleven 


defendants, including Sperli uilty on all counts in 


zw ~ 
which they were named. 

On September 12, 1973, Judge Pollack sentenced 
Sperling to life imprisonment and a $100,000 fine on Count 


Two. In addition Sperling was sentenced to concurrent 


terms of 30 years imprisonment, to be followed by six 


years special parole, on each of Counts One, Eight, Nine 
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ond Ten and to a $200,000 fine 
On October 10, 1974, the Court of Appeals 

affirmed Sperling's convictions on Counts One and Two 
and reversed and remanded for a new trial on Counts 
Eight, Nine and Ten. United States v. Sperling, 506 
"F.2d 1323 (2d Cir. 1974). The CYurt also directed that, 
‘in view of the reversal of those Counts Sperling be re- 
sentenced on Count One (the Conspiracy Count). The 
mandate issued on January 30, 1975. 

On March 3, 1975, Sperling's petition for a 
writ of certiorari was denied by tne Supreme Court. 
Sperling v. United States, 420 U.S. 962 (1975). An 
order of nolle prosequi was filed in District Court on 
May 16, 1975, dismissing Counts Eight, Nine and Ten of 
Indictment 73 Cr. 441 as to Sperling. 

By notice of motion dated July 3, 1975, Sperling 
moved before Judge Pollack to vacate the order of nolle 
prosequi and for a new trial on those counts -"whereby he 
may prove his innocence"- or, in the alternative, to have 
the ordet of nolle prosequi amended so as to dismiss Counts 
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Eight, Nine and Ten with Prejudice, Judge Pollack 
denied Spe~ling's motion by order filed July 24, 1975, 
Sperlings appeal from that order was dismissed by the 


Second Circuit or January 26, 1976. 


THE RELIEF SPERLING REQUESTS IS NOT 
AVAILABLE UNDER TITLE 28, UNITED 


STATES CODE, SECTION 2255. 


As the Second Circuit held in United States y, 
———L_states 


Wright, 524 F.2q 1100, 1101 (2d Cir, 1975) 


» 346 (1974), 
ional issues 


appeal may 
securing 
at 1101-1 


None of the issues now presented by Sperling 


were raised in the trial court or on his direct appeal,* 


* During the 


t Herbert Sperling. Dkt. 
m “A.49,.) Sperling has now apparent- 
ly abandoned ment, 


ah 
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Thus Sperling has deliberat: by passed the orderly 
federal procedures provided by way of appeal under Fed. 
Rule App. Proc. (4b) and his §2255 motion should be 
denied on this ground alone; especially since no consti- 
tutional issues are asserted. Davis v. United States, 
417 U.S. 333, 345 n.J5 (1974); Kaufman v. United States, 
394 U.S. 217, 227n 8 (1969); United States v. West, 494 
F.2d 1314 (2d Cir. 1974), cert. denied, 419 U.S. 899 (1975); 
United States v. Travers, 514 F.2d 1171, 1173 (2d Cir. 1974). 

CONSPIRING TO VIOLATE THE FEDERAL NARCOTICS 

LAW UNDER TITLE 21 U.S.C. SECTION 846 AND 

ENGAGING IN A CONTINUING CRIMINAL ENTERPRISE 

UNDER TITLE 21, U.f.C. SECTICH &46 ARE 

SEPARATE AND DISTINCT OFFENSES, 

The defendant Sperling alleges that he should not 
be resentenced under Count One of the lndictment (Conspiracy) 
but instead that count should be dismissed because it is 
nothing more than a lesser included offense of Count Two, 
the continuing crimina enterprise charge. The argument 
lacks merit. 

In United States v. Papa, Dkt. No. 75-1208 (2d 
Cir. April 2, 1976) Slip. Op. 2977, the defendant had pled 
guilty ie a narcotics conspiracy charge in the Eastern 
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District of New York in 1972 and,as part of the plea, 
4 pending Section 848 count was dismissed. Approximate- 
ly two years later Papa was indicted and convicted in 
this district for a different narcotics conspiracy and 
one substantive count. In the Southern District trial 
court and on appeal Papa urged the same argument Sperling 
now raises, namely, that the Eastern District continuing 
criminal enterprise charge, §848, necessarily absorbed the 
conspiracy and substantive offenses charged in the 
Southern District indictment and thus prior jeopardy 
barred his prosecution. (See Appellants Brief at 528-45, 
United States v. Papa, Dkt. No. 75-1708*. The Second 
Circuit rejected his claim Stating,inter alia: 

This Court has recognized that prosecu- 

tion under Section 848 is distinct and 

separate from a prosecution for the con- 

spiracy and substantive offenses that may 

constitute some of the evidence offered 

on an continuing criminal enterprise 

count. 

United States v. Sperling, [506 F.2d 1323 

(2d Cir. 1974), cert. Genied, 420 U.S. 962 

(1975) (Sperling convicted of separate 
* Thanks to the ease of communication provided to inmates 
of the Atlanta Penitentiary, Sperling has adopted Papa's 
argument - almost word for word. Compare the Brief in 


United States v. Papa, Dkt. No. 75-1208 at p 35-39 with 
Sperling's motion papers at 19-21. 
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substentive, conspiracy and section 

848 offenses); United States v. Sisca,. 

(503 F.2d 1337, 1345 (2d Cir.), cert. 
denied, 419 U.S. 1008 (1974)] (appellant 
Abraham convicted of separate conspiracy 
and Section 848 offenses) ; United States 

v.- Manfredi, (488 F.2d 588 (2d Cir. 1973), 
cert. denied, 417 U.S. 936 (1974)] (Appellent 
La Cosa convicted of Separate substantive 
conspiracy, and section 848 offenses). In 
sum, we reject [Papa's] claim that the dis- 
missed section 848 count of the Eastern 
District indictment immunized him from 

the prosecution below United States y, 
Papa, supra Slip Op, at 2992-2993, 


See also United States y. Collier, 493 F.2d 327 
(6th Cir. 1974), cert. denied, U.S, (1975), 

Sperling ignores these decisions and instead 
relys, mistakenly, on a line of Supreme Court cases dealing 
with lesser included offenses in which the Court determined 
that Congress intended in each case to proscribe addi- 
tional activities and not to alter the scheme of penalties. 
Thus in Prince v. United States, 352 U.S. 322, the Court 
in interpreting the Federal Bank Robbery Act, 18 U.S.C, 
§2113, held that the crime of entry into a bank with in- 
tent to rob was not intended by Congress to be a separate 
offense’ from the consumated robbery since 


oJeo 


% 
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“the heart of the crime is the intent 

to steal. This mental element merges 

into the completed crime if the robbery 

is completed Id at 328, 
In Heflin v. United States, 358 U.S. 415 (1959) the Court 
found that subsection (c) of §2113, Title 18, United States 
Code, “was not designed to increase the punishment for him 
who robs a bank but only to provide punishment for those 
who receive the loot from the robber." Id at 419. 

Finally, in Milanovich v. United States, 365 U.S. 
551 (1960) it was held that Congress in passing 18 U.S.C. 
§561 did not intend that a defendant: could be convicted 
and punished for stealing and also for receiving the same 
stolen property. However in Morgan v. Devine, 327 U.S. 
638, the Court found that Congress intended to punish as 
separate and distinct crimes the offense of breaking into 
a post office with intent to commit larceny (now 18 U.S.C. 
2115) and the actual larceny (now 18 U.S.C. §1708). 

It is clear that in enacting 21 U.S.C. §848 


Congress intended to create an offense separate and dis- 


tinct from that of 21 U.S.C. §846 (conspiracy). As ex- 
‘ 


pressed in its legislative history, the object of section 


-8- 
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848 is"to serve as a strong deterrent to those who other- 


wise might wish to engage in the illicit traffic, while 
also providing a means for keeping tho: guilty cf viola- 


tions out of circulation "and constitutcs" a new and dis- 


tinct offense with all its elements triable in Court." 


1970 U.S. Code Cong. and Admin. News 4576, 4651,(emphasis 
added) Congress' intention in this regard is made abundently 
clear by the statutes themselves. At first glance they 
appear similar but upon analysis they are not. Section 848 

is directed only at the kingpin of a particular narcotics 
operation since there is no provision in that seccion 

under which those with whom the organizer "acts in concert" 


can be punished. Thus under 848 the object is not to punish 


all those involved in concerted action or to make illegal 


the concerted action in itself, but rather to deter and 
provide appropriate punishment for defendants such as 
Sperling who direct such organizations. On the other hand 
the essence of the crime of conspiracy (§846) is agreement 
itself. Iannelli v. United States, 420 U.S. 770, 777 n.10 
785 (1975). Therefore §848 is insufficient to combat the 

’ 


evil, i.e., the agreement, the conspiracy laws, in this 


: 
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case §846, were designed to attack. United States v. 

Rabinowich, 238 U.S. 78, 88 (1915). Congress then, in 

enacting both Section 846 and 848 simultaneously ob- 

viously intended that each be a distinct crime. "If 

the legislation reveals anything, it reveals the determina- 

tion of Congress to turn the screw of the criminal machinery- 

Sendai: ‘ntiatsanetion and punishment - tighter and 

tighter.” Gore v. United States, 357 U.S. 386, 391 (1958). 
Sperling's reliance on Gore, supra and Blockburger 

v. United States, 284 U.S. 299 ‘1932) is misplaced. The 

Court in Blockburger, set forth a test whose function is 

to identify "congressional intent to impose separate 

sanctions for multiple offenses arising in the course of 

a single act or transaction." Iannelli supra at 785 n.17. 

That test, to the extent it is relevant here, requires 

the courts to examine each offense to determine whether 

each requires proof of a fact the other does not. Sperling 

claims that with regard to §846 and 848 this test is not met. 

However, it is obvious that it is. Conspiracy requires 


proof of an agreement while there is no such requirement 


in §848 hut §848 on the other hand does require proof that 


sie 


a charged defendant occupies a position as organizer, 


supervisor, or manager of five or more persons and that 

he obtain substantial resources from the continuing 

series of narcotics violations. None of these elements . 

are required to prove a §846 narcotics conspiracy. Thus 5846 
and §848 clearly fit within the test laid down in Blockburger, 

Supra. See also Iannelli v. United States, supra at 785 n.17. 

It is clear then that $846 and 848 are separate 
and distinct offenses and a defendant may be convicted 
and sentenced for both. 


SPERLINGS REMAINING CONTENTIONS ARE 
TOTALLY WITHOUT MERIT 


The Charge to Jury on the Conspiracy Law 

Sperling argues that the trial court charged the 
jury under the general conspiracy Statute, 18 U.S.C. §371, 
rather than under 21 U.S.C. §846, the specific narcotics 
conspiracy statute, and therefore he should be subjected 
to only a 5 year sentence as provided by 18 U.S.C. §371. 
The argument is frivolous. The reference to §371 in the 
Court 's Gates was for definition purposes only and the 
court in setting forth the elements of the conspiracy 


: ~ll- 


which the government must prove stated in part 

Second, the government must prove 

that it was part of the conspiracy 

to unlawfully violate the narcotics 

statutes to which I have referred 

Tr. 4123. 

Furthermore, even had the jury been chirged 
under §371 rather than 846, there would be no error 
United States v. Massiah, 307 F.2d 62, 68, 70 (2d Cir. 
1962), rev'd on other grounds 377 U.S. 201 (1964) 


The Withdrawal of the "Old Law" 
Objects From the Conspiracy 


Count One of the indictment charged as one of 
the objects of the conspiracy the violation of sections 
4705(a) and 7237(b) of Title 26, United States Code which 
were repealed on the enactment of the present narcotics 
laws on May 1, 1971. The "Old Law" objects were withdrawn 
before the case was submitted to the jury. Sperling now 
claims ‘that this action constituted an amendment of the 
indictment. The argument is specious. Salinger v. United 


States, 272 U.S. 542, 548 (1926); United States v. Colasurdo, 


453 F.2d 585, 590 (2d Cir. 1971) cert. denied, 406 U.S. 917 
\ 
; 


(1972). Furthermore, if the indictment had been submitted 


o12- 


to the jury as drawn and a special verdict requested, 
Sperling, if the jury found that he had entered th- 
conspiracy prior to May 1, 1971 would have faced a 
minimum of tei years imprisonment, and a maximum of 
7237(b) 

forty years, 26 U.S.C./ rather then the 0-30 years 
limits provided by §846. Having received the benefits 
of the concession Sperling hardly has reason to complain. 
Sperlings claim that any protection against his indict- 
ment for a pre-May 1, 1971 "Old law" conspiracy was 
affected by the deletion is frivolous inasmuch as the 
5 year statute of limitations on the "Old law" has run 
as of April 36, 1976, aud thus makes his indictment for 
such a conspiracy impossible. | 

Finally, Sperlings assertion that he should be 
resentenced under 21 U.S.C. §844 since the jury could have 
found that the object of the conspiracy as to him was the 


simple possession of small amount of cocaine is ludicrous. 


CONCLUSION 
The motion of the defendant Sperling for dis- 


missal of Count 1 of the indictment and for other relief 


o13- 
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ve denie* in all respects. 


JAMES P. L/ "IN 


Respectfully submitted, 


ROBERT B. FISKE, JR. 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
of America 


Assistant . ‘ed States Attorney 


Of Counsel. 
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(Case called.) 

MR. LAVIN: The Government is ready, your 
Honor. 

THE DEFENDANT: The defense is ready, your 
Honor. 

THE COURT: This matter is before the Court 
for resentence of the defendant Herbert. Sperling on 
Count 1 set forth in the indictment herein, pursuant 
to the mandate of the Court of Appeals, Second Circuit, 
dated October 10, 1974, affirming the judgment of convic- 

“jn entered by this Court dated September 12, 1973, which 

was affirmed at 506 F. 2d 1323, certiorari denied 420 U.S. 
962. 

Mr. Sperling has filed a motion in which he 
is acting as his own attorney, and in connection therewith 
has filed an affidavit setting forth additional and 
specific grounds and prayers for relief in support of a 
motion for reconsideration of sentencing on Count l. 

Mr. Sperling, is there anything that you wish 
to say on your behalf before I resentence in this 
matter? 

THE DEFENDANT: Yes, your Honor. 

First, your Honor, I would like an opportunity 


to see my pre-sentence report, under the authority of 
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Rule 32. I would like an opportunity to rebut any 
information that is not true, any false allegations or any 
unfounded claims. I would like a five or ten-minute 
recess to do that, your Honor. 

THE COURT: All right. Here is a copy of 
the supplementary pre-sentence investigation report 
together with an accompanying letter from the Probation 
office in Atlanta, Georgia; 4 memorandum from the 
probation officer dated May 12, 1976, as well as a copy 
of the pre-sentence report of 1873. Please look them 
over. 

THE DEFENDANT: Thank you, your Honor. 

(Pause. ) 

THE COURT: Having looked at these and having 
considered these reports and having considered your 
motion, is there anything that you want to say, Mr. 
Sperling, on your own behalf, before resentence? 

THE DEFENDANT: Yes, your Honor. I would 
like to take objection to the pre-sentence report 
page 32 saying chat I am an enforcer and right-hand man 
of Vincent Sigante, whe is an associate of Vito Genovese. 
It's a bold-faced lie and just thrown there to prejudice 
you in my sentencing. That is the only objection I 


have to the pre-sentence report, your Honor. 
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THE COURT: I will take no 
suagestion, and frankly, I don't believe I ever noticed 
it before. I don't even find it on page 3 Ts it 
page 3 of the supplement? s that what are talking 


about? 


the bottom of the 
THE COURT: Take this the defendant 
have him point it out. 
(Pause.) 
The part 1at 1S underlined, 
your Honor. 
THE COURT: I see what you 
hat apparently is 2 reference to all 
records and it will have no bearing 
is morning. 
Thank you, your Honor. 
The second point I have is that I would like 
to renew all objections to me being sentenced aS a 
second offender. i deny that I am a second offender. 
I arque that the second offender information that was 
submitted to the Court after my é and not prior to 
my trial, the Government at the time of my original 


sentencing stated that it was given to the Court and to 


els 

the defense on the .‘th of June; the stamp from the 
docket entry shows that it was submitted on the 15th when 
my trial started, because the concravention by the law of 
the Court, submitted prior to trial, any seccd offender 
information, 

I also submit that my original cer’ iction is 
not a valid conviction, it was in violation of Rule ll, 
due process, and I received an illegal sentence and I am 
a first offender for the purpose of sentencirg, your 
Honor. 

I also renew all prior motions made at 
sentencing that I didn't cover in what I just said. 

THE COURT: Anything else? 

THE DEFENDANT: Yes. I received ycsterday 
just as I was leaving from Atlanta, I .eceived Mr. Lavin's 
memorandum of law in response to the 50-page memorandum 
that I submitted. I realize that was inadvertent on the 
patt of the Covernment and since I cannot draw up a 
response I thought I would give an oral atswer now so I 
can make my record, 

First, I'd like to make it clear for the 
record that 


THE COURT: I would just like to let you know 


that I just got mine this morning. A270 77 


THE DEFENDANT: You are smarter than me so 
you will be able to follow it better than me. The 
Government for some reason which is unbekncwiusi: to me 
has construed my motion as a 2255 submitted under Title 
a6. That is totally erroneous. 

THE COURT: I aoree with you. 

Thank you, 
I won't have to go into that. 

My issue that I submitted in my brief is simple 
and concise and has never >en raised before in any court 
of law to my knowledge. €f the Government can show 
me a case, i oncede I an rroz My contention 
is that Title 21, Section 848 clearly and unambigttously 
States that 846, the narcotic conspiracy a necessarily 


required element in its language. There is no need 


to go inte any discussion about what Congress meant 


because obviously what they meant they said. 

I am going to read you the portion that is 
applicable, your Honor. I hop uw arc with me, 
I'm a little slow here. 

Continuing criminal enterprise, in part. 
Any person -- here -- defined, for purposes of Sub- 
section A of this section, a person is engaged in a 


continuing criminal enterprise if he violates any 
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provision of this subchapter or Subchapter 2 of this 
chapter, the punishment for woich is a felony. 

s in that subchapter. s;overnment 
argues that this was decided in Papa, bi a say I;\didn‘t 
raise it. They can't have it both ways. rf t aian’t 

it, then my case beiny decided in Papa bviously 
applicable to that po 

The ot decidedly different from my 

tT have LS ision here -- 

THE oks like somebouy combined 
either you with him o1 with you because the words in 
the two motions 

TH EFENDANT : know what hink, your 
Honor, and I don't mea b »xraggadocio, the iawyers are 
stealing my material. 

THE COURT: Some sody ‘iia duet eae somebody 


else's material. 


THE DEFENDANT: I hope I can suc at some future 


In the Papa decision on 2992, this is the 
slip opinion decision, the Court of Appeals says, appellant 
argument apparently rests upon speculation as to the 
evidence that would have been introduced. ' cast 


there is no speculation. Everyone here is aware that the 


77 


evidence introduced on Count | wa same as Count 2. 
Your charge to the 
on both counts fully cemented It its right in 
with Blockburger. 
Governmer 4 na ments are 
re elements 
an agree! which is 

the necessary requirement of a conspiracy. It is the 
essence of a consp Yr, a nt. Concerted 
action is anothe:z 

impossible t j : ith anyone without 


nN 


agreeing to do so Be It's the same thing and it 
is a play on words 


THE © Rts It takes two to conspire, at least 


THE DEFENDANT: At least two, you're correct, 
your Honor. And it takes et least five acting in concert 
with an individual charged in 848. There 
requirement of proof is greater in 848. rhat is why 
Count 1 fits right into Count 2. 

The only thing I can roint out is now on the 
five-year issue, on the charae of 371, the Government's 

ession was clearly spurious for the simple rzason that 


it was given after the lawy ; had summed u made their 


_ app. /20 


we 


“ 
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summation. They had no owledge, and obviously the 
Court had no knowledge of what was going on. The only 


thing that saved Count 1 for the Government from being 
incurably duplicitous is you Honor's -intellectual 
acumen. You saved the case for the Government, and 

I think that your inte ectual honesty now should direct 


you to sentence me accordinag to the charge that you 


gave. 

No evidence was ever effectively withdrawn 
from the jury as td the pi: -May lst conspiracy. I have 
here my own opinion. It was relied on, this evidence was 


relied on in the Government's summation, in the Judge's 
charge, and in the Government's argument to the Court of 
Appeals. 

It's obvious they can‘t have it both ways. 
They can't say it wes withdrawn and then rely on $i to 
affirm a conviction. The only statute that was 
applicable for both time periods was Fitle 18-371, and 
your Honor wisely chose to save the count for them 
by charging to the jury. 

Since I am found guilty of Title 18-371, I 
think it's only fair that I be sentenced accordingly. 
In the slip opinion page 5645, this is is what the Court 


of Appeals says about Mr. Barry Lipsky: 
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"His testimony was ical 


in April, 1971 and continu; 


relied on pre-May ist evide to affir / 
have researchea ses t1)! th 
Out of / ears, tc fra with you, and 
ment can produce on ise here the evider 
heen effectively witharawn from the y 
the issue, anc I am putting that on the rer 
is m i unies the evi ice -- the 1 
submitted, no evicenc received or the evid 
oroperly withdrawn. the count was ne 
to be sentenced under tne tacute tha was 
I have the Mass case nere, 
t Court, in slip decision. ie amendme 
indictment, the only thi! that saved Count 


anendment that y Honor made, making 1t 
rE At »esn' say a 371 crime, 
‘43 no good because the Go 


spurious. It wes timed vnerfectly to put 


in a very cood position and in a trap, so 


it was only your wisdom that allowed that 


o the jury, let alone for the Government 


viction on it, and I don't see how fairly 


they can expect or want n 


to receive a 30 


the 


c 


¢ 


rnment's concession was 


2) 
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10 


because beginning 


they 


s~onviction. 


are coming 
the Govern- 
1s not 


-1] concede 


evidence 


jce was not 
i, or I had 


arged. 


l was 
171 crime. 
mendment 
totall 
defense 
speak, and 
unt 


to even go 


gain a con- 


and honestly 


-~year 


sentence 


! & ws 
| els 1l 
| 
2 | when the jury found me guilty of a five-year count. 
| 
| . ° 
S | That's about al) I can think of, your Honor. 
i| 
4 t THE COURT: Is that your entire ar yument? 
5 THE DEFENDANT: As best I can put it in Mm 
i} 
6 | humble way. 
7 THE COURT: I will hear the Gc ent. 
} 
\ 
8 | MR. LAVIN: As far as the secor € fender 
9 information goes, your Honor, that was filed, if you recall, 
{! 2 . . 
10 |} at the time of Mr. Sperling's last sentencing and your 
' we 
11 }} Honor found he was the person named. I suggest that this 
| 
} ; , 
12 applies to this hearing as well, this resentence. 
13 I have nothing further to say. our Honor is 
J 
14 awere of the evidence against Mr. Speriing at the time of 
15 trial, aside from those three counts which plaued only a 
16 | ninor part in the whole trial. There was overwhelming 
HI 
17 svidence of the conspiracy and the huge quantities of 
18 || heroin that he and his organization were responsible for 
19 distributing. 
Ij 
20 I think at the time of his arrest he had 
i} 
ii 
91 || approximately 30 kilos of heroin on the streets of New York 
22 City, which had been m.xed within the last two weeks by 


Joseph Conforti. 


consider whether there would have 


THE COURT: This case is b 


been 


efore 


ny 


the Court to 


mitigation oO: 


12 


2 the sentence imposed on Count 1 if it had stood alone and 
3 not been accompanied by Counts 8, 9 ana 10. 
4 The sentence as riginally imposed on September 


5 12, 1973 on Counts 1 8, 9 and 10 was term of 30 years 
, 4 


6 | On each of those counts to run concurrently with each 


~ 
1?) 
>< 
| 
> 
2 
» 
x 
> 
; 
< 
7) 
| 
2) 
= | 
@ 
ie) 
2) 
= 


9 lapping but were individual ine on | nts , &, 9 and 
10 10 for a total of 205, 

li I have given consider on to e points that 
12 have been made on this application f res ence; the 


13 pre-sentenc eport as ori ally filed was dated by 


| 14 | further investigation, and I ve made a careful examin- 
15 ation of the legal oints it ive en skillfully ser 

16 forth in the mot} I ers 

17 Basically, Mr. Sperling charge tha the 2? was 


18 a defect in the : ictment that there was iplicity of 


licity in 


and t‘;at he 1s 


forth one of the 


set 


2 bdivisions of the relevant statute appli¢ in fixing the 


really not 


resentence. 


on 


vel, but they are cast in a novel context. 


ries Preliminarily, it should be note? that the 
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defendant failed to present his esent arguments to the 
Court of Appeals, and the time hi lon since been 


passed within which he would have been entitied to a 


judicial consideration of the me ‘ iowever, in recog- 


nition of the serious penait 1 has } » meted out, 
I have nonetheless idressed the cha enges iat Mr. 
Sperling has presen | is sentencing oceeding 
without, of course, impairing } ny -he fact that 
these matters are no longer open. 
Sperling 
-onvicted in 
Count 1 was 2£Sser clu j j the continuing 
enterprise of which he was nvicted 1 ‘fount 2 and, 
therefore, that he may not ! ven a separate sentence 


on Count l. 


the continuing enterpri: 2 cour 3; sent to 
allegedly encompassed the me time period while the counts 
in the indictment as originally charged 
dates does not affect the result which thi: onurt reached 
on the similar argument and motion that was made in advanc 
trial, and ruled upon on May 30, 1973. 
As indicated previously, there was no appeal 


from that ruling. Moreover, while the ccunts in the 


Copp. {Os 


indictment as originally charged presented different 


dates, that does not affect the 


retrial motion. 


The critic stir i S t h number and 


of 


ide: 


the two 


States 
prosecution 
prosecution 
conspirac 


r > len offered on sont. criminal 


itute some 


which Mr. 


it 


te? 


ri 


els ja 


held that an indictment is not affected or destroyed by 
reduction of the matters charged, but only by addition to 
the matters charged. The record shows that the defendant 
was convicted of a conspiracy *o violate the narcotic 

laws and such a conspiracy is properly punishable pursuant 
to Section 846. 

Incidentally, it may be noted that Mr. LaPorte 
specifically raised the question at the time cf the 
sentencing in 1973 to satisfy himself that the sentencing 
was pursuant to Section 846 when the senternce was imposed 
on Count l. That appears in the transcript of September 
£2, ch 373~ 

The final contertion that mr. Sperlin, makes 
is that the term to which sentence may be addressed must be 
limited to a maximum of two years imprisonment. That 
argument fails because of the very terms of 
Section 346, In this case the indictment concerned a 
conspiracy ur ier Section 846 to violate Section B41. 
There is no reference in the indictment nor in any of the 
proceeds at the trial to Section 844, which is the simple 
possession provision, as to which confineme!: is limited 
to two years, and no mention of that statute was ever 


mede to the jury. It goes without saying that there need 


not be proof in connection with a conspiracy count of the 


cr cy tee yy Yop WN Pulte 
atta 
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actual commission of the substantive offense to sustain 


3 a conviction for conspiracy to cormit it. Conspiracy as 


correctly noted by Mr. Sperling involves at ivcast two or 


La) ss 


~ 7 


5 | more persons, and involves pl 1inc anc does not require 
| 
e for its validity proof of the carrying out ©f the term. 
r I 


| 
i} A 3 mr ; 
Accordingly, upon this application for re- 


8 | consideration of the sentence it is clear the« by not making 
9 | the sentences under Counts 1. 8, 93 and 10 cumulative, the 
10 Court did not thereby indicate and do not now indicate 
a: that separately those counts would not have c.rried the 
} or ; ; ? ; 
12 } same term as was Originally imposed. Reconsideration 
a of the sentence heretofore imnmosed on Count i, the same 
14}! be and hereby is adhered to, namely, the defendant Herbert 
15 Sperling is sentenced on Count 1 to the custody of the 
i 
16 II Attorney General or his authorized representative for a 
17 term of 30 years, and fined the sum of $50,030, together 
/ w | with the costs of prosecution as provided in the said 
i9 jJucament of September 12, 1973, this sentence to run con- 
oon 
20 currently with a sentence imposed on Count 2 on September : 
21 12, 1973 by this Court. 
1} , 
22 || The defendauc is to stand committed until the 


fine is paid or until he is otherwise discharged according 


25 THE DEFENDANT: Thank you, your Honor. I woul 


14 


15 


17 


18 


19 


21 


8 


17 


like to put on the record that I went to file a notice 


els 
of appeal and I am going to give the papers tc my family 

to file with the proper clerks in the buildiug with whatever 
filing fee is necessary. 


THE COURT: I didn't ger the last part. 


You want to file a netice of appeal? Give that to the 
clerk. 
THE DEFENDANT: I have to give a filing fee. 


I gon't have the money with 


THE COURT: That's ali rigi 


THE DEFENDANT: How many copies a) I have to 
file? 
THE COULT: I think it is just tne original 
that is file and you serve a copy on |. Governmeoi.t. 
So you give Mr. Lavin a copy now. wil’ agive you a 


copy received endorsed on the back of if so that when 1t 


te Etled 2 wilt: filed with notatic >f > receipt 


~~ 
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of a copy by the Government. 
Be filed during the course of the day in explication of 
the matters discussed. 

THE DEFENDANT: Thank you very much, your 


Honor. 


entered 


THE COURT: And an order will 


accordingly. 


‘ St ACW Re 
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THE DEFENDANT: 


you, 


els 


Thank your 


THE COURr: The pro se clerk wi 


to see to it that a sppinicn is 


Mr. Sperling. 


DEFENDANT: Thank you, your 
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HONOr., 
be instructed 


mailed to 


lionor. 


Ap. //O 


(Signed) Raymond F. Burghardt (By) ¢ Af L. loten 
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SOUTHERN DISTRICT OF NEW YORK 


i . o 
POSS SOHO ROSES Seow necoaee: x < Ne . 
BI oF 
UNITED STATES OF AMES ICA : 
: 73 CR. 441 (MP) 
Vv. $ 
ORDER AND JUDGMENT 
HERBERT SPERLING, 
RESENTENCE 
COO Oe Re me meme en eee ee ewe ee we eee x 


This cause having come before the Court for resentence 
of the defendant, Herbert Sperling, on Count I set forth in 
the indictment herein, in pursuance of the mandate of the 
Court of Appeals, «Second Circuit, dated October 10, 1974 
affirming the judgment of conviction entered by this Court i 
dated September 12, 1973, which was sffirmed at 506 F.2d 1323, 
certiorari denied 420 U.S. 962 (1975); sad efter hearing the 


{ 
: ON . 
Defendant. : a 
j 
defendant and due deliberation having ozen had, it is 
H 


| 
ORDERED and Adjudged upon reconsideration of the | 
sentence heretofore imposed on Count I, the same be and hereby 
is adhered to, viz.: the defendant, Herbert Sperling, is 
sentenced on Count I to the custody of the Attorney General 
or his authorized representative for a term of thirty (30) 
years and fined the sum of $50,000, together with the costs 
of prosecution as provided in the said judcoment of September 
12, 1973, this sentence to run concurreniiy with sentence 
imposed on Count II on September 12, 1973 by this Court, the 
said defendant to stand committed until the fine is paid or 
he is otherwise discharged according to law. It is further 


. ORDERED that the Clerk deliver three certified copies 


of this judgment and order to the probation officer of this 
Court, one of which shall be delivered to the defendant by 
the probation officer. 


SO ORDEDFD. 


Mhstin leone 


Milton Pollack 
U.S. District Judge 


May 17, 1976 


A True Copy, Certified this 17th day of May, 1976 


Clerk Depufy Clerk 
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UNITED STATES DISTRICT COURT 
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SOUTHERN DISTRICT OF NEW YORK ihe 
eh eee rales ewe wees x 1) ) 
UNITED STATES OF AMERICA, : 
> 
Vv. $ 
( 
73 CR. 441(MpP) 
HERBERT SPERLING (PRO SE), ‘ 
Defendant. : MEMORANDUM 


APPEARANCES : 


ROBERT B. FISKE, JR. 
United States Attorney for the 
Southern District of New York 
By: James P. Lavin, 
Assistant United States Attorney 


HERBERT SPERLING, PRO SE 


MILTON POLLACK, District Judge. 


MILTON POLLACK, District Judge. 


The Court of Appeals for the Second Circuit affirmed 


the convictions of the defendant Herbert Sperling under 
> 


21 u.S.c. § 846 for conspiracy to violate the narcotics 


laws as charged in Count I of the Indactment and under 


21 U.S.C. § 848 for engaging in a continuing criminal enter- 
prise as charged jn Count II of the Indictment. Tmited 
States v. Sperling, 506 F.2d 1323 (2d Cir. 1974), cert. 
denied, 420 U.S. 962 (1975). 

The appellate court reversed Sperling's convictions 
on the substantive offenses of distributing and possessing 
with intent to distribute narcotic controlled substances in 
violation of 21 U.S.C. § &41, as charged in Counts VIII, IX, 
and X. Although sustaining the conspiracy conviction, the 
Court of Appeals remanded for reconsideration of sentencing 
on that Count in view of the concurrent sentences which this 
Court had imposed on the conspiracy count and the substan- 
tive counts. Counts VIII, IX and X of the Indictment 


were nolle prosequied after 
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the Supreme Court denied a writ of certiorari on Sperling’s 


a 


application therefor on Counts I and Il. 


The defendant now moves to avoid resentence, or 


te eel 


at least to mitigate his punishment on the conviction of 
i" the crime of conspiracy. The arguments presented in his 
es motion papers are ingenious, but, as this analysis will ’ 
/ illustrate, umpersuasive. It should be noted that the 
: defendant failed to present these arguments to the pawn 
of Appeals, and the time has thus long since passed at 
which he would have been entitled to judicial considera- 
tion of their merits. 
In recognition of the serious penalty which has 


hie been meted out for the defendant's deadly serious crimes, 


this Court will nonetheless address the challenges he 


i IT. 


s) The defendant contends that the conspiracy of which 


i 
he was convicted in Count I was a lesser-included offense 


' 


i | has presented to this resentencing proceeding. 
J 
within the continuing criminal enterprise of which he was 


convicted in Count II, and therefore that he may not be 


given a separate sentence on Count I. See United States 


. CEE reper See rREp ert were ome pee om 
Se ae eens eee, 
vy. Umans, 368 F.2d 725 (2d Cir. 1966), cert. dismissed, 


————— 


ig 389 U.S. 80 (1967). 


Po This legal prqposition is faulty so far as concerns 
this case for a number of reasons. As this Court held in 
its decision denying a pre-trial motion which raised the 
game argument, a conspiracy is sniaeeti independent of a 
related substantive offense which itself involves concert- 
ed action so long as the conspiracy charged involves a 
larger number of participants than the substantive t.3 


offense requires. See, €.9-, United States v. Bommarito, ; 


524 F.2d 140, 144 (2d Cir. 1975); United States v. Becker, 
461 F.2d 230 (2d Cir. 1972), vacated on cther grounds, 

417 U.S. 903 (1974). ‘The fact that both the conspiracy 
count and the continuing enterprise count, as sent to 

the jury, allegedly encompassed the same time period, 
while the counts in the Indictment as originally charged 
presented differing dates, does not affect the result 
reached on the pre-trial motion; the critical distinction 
is in the number and identity of the participants, not in 


the time frame of the two counts. 
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the Second Circuit has recently 


Furthermore, 


declared in explicit terms that 


on 848 is distinct and 
tion for the conspiracy 
s that may constitute 


prosecution under secti 
7. 
separate from a prosecu 


and substantive offense 
some of the evidence offered on a continuing 


criminal enterprise count. United States V.- 
Papa, No. 75-1208 (2d Cir., April 2, 1976) at 


2992. 


Thus, the Court of Appeals has expressly rejected the very 


argument which the defendant presses here. It is clearly 


within the power of the Congress to prescribe multiple 


penalties for statutes which may overlap and proscribe 


similar conduct; that is what Congress has seen fit to 


do in regard to violations of §§ 846 and 848 so that a 


challenge based on improper multiplicity must fail. See 


United States V- Bommarito, supra, 524 F.2d at 144 & n.4; 


ef. 1c. Wright, Federal Practice & procedure § 142 (1969) 


at 312. 


Indeed, the Second Circuit has not hesitated to 


fendant under both §§ 846 


affirm convictions of the same de 


and 848. See, ©-9-» united States v. Sisca, 503 F.2d 1337 


(2a Cir.), cert. denied, 419 U.S. 


v. Manfredi, 488 F.2d 588 (2a Cir. 1973), cert. denied, 


caine 
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1008 (1974); United States 
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417 U.S- 936 (1974). accordingly, @ separate sentence 
under count I is proper in this case. 


> 


Il. 

Sperling's next point is that Count I of the 
Indictment was duplicitous since that single count charged 
both a conspiracy under the so-called “old law" narcotics 
statute, 26 U.S.C. § 7237(b), and a conspiracy under the 
"new" law, 21 y.S.c. § 846. Since only the conspiracy 
charged under the new law was submitted to the jury, 
however, Sperling is compelled to argue that the deletion 
of the portion of the count relating to the old law 
conspiracy repres' od an impermissible amendment of the 
Indictment. 

Both of Sperling's premises are faulty. First. the 
Indictment was not duplicitous 25 originally drafted, for 
it charged 4 single agreement to violate the narcotics 
statutes; while the laws in effect were chan.ed during 
the course of the conspiracy, thus necessitating the refer- 
ence to two sets of statutory provisions, the agreement 
itself did not. Thus, the Indictment properly charged 


only 4 single agreement, albeit one which embraced the 


— Oe 


Ere 


BIE 1 
Oe a 4 eee 


+s. 1 eee @/ A407 ORE fh PERR eC SRSA LEP ADO PONIES AD OAS 
commission of different substantive offenses. Sce United 


States V-: Quicksey. 


Amato, 367 F- Supp. 


1975); united 


52 F.2d 337 (4th Cir. 


547 (S.D.N.Y- 1973). 


States V- 
Secondly, the deletion of the old law portion of 

the count, which cured any conceivable duplicity, was ail 
an impermissible amendment of the Indictment. As the 
Second Circuit recently held in United States V- Sir Kue 
Chin, No. 75-1227 (2a Cir , April 21, 1976), the deletion 
of a separable portion of an Indictment is perfectly 
proper; it is only the addition of a new or different 
charge as 4 supplement to the grand jury's Indictment 


which is impermissible. This is the case even where 
proof has been adduced on the deleted portion of the 
Indictment, 45 the defendant alleges occurred at his trial. 
Hence there is 


Sir Kue Chin, supra- 


ee United States V.- 


no merit to the defendant's attack oO the Indictment. 


The defendant also argues that the Court's jury 


instructions on count I, which included a reference to the 
general conspiracy statute, 18 u.s.c. § 371, in addition 
to the specific narcotics conspiracy statute charged in 
was duplicitous. That contention must 


the Indictment, 
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fail for the same reason that the similar argument addressea 


to the Indictment's reference to two conspiracy statutes 


failed. . 


The defehdant further contends, however, that 


since more than one conspiracy statute was charged in a 


single coul.-, he may be sentenced only pursuant to the 


statute which prescribes the lesser penalty. In this case 


the less punitive statute is § 371, which entails 4 maxi- 


mum sentence of five years’ imprisonment. 
. § 


The theory behini this argument, which has seeming 


support in case law, is that there is no way to determine 


which of the two conspiracy statutes the jury acted under 


nvict the defendant of the count charged. 


in deciding to co 


See United States v. Quicksey, supra? 


here, however, for 


United States V.- 


Amato, supre- That is not the face 


such reasoning applies only where the two conspiracies 
‘ 
! 


tive offenses as their 


charged involve different substan 


objectives, so that the elements of proof of the two : 
' | 


_onspiracies are not the same. 
‘ 


nstructions challenged here clearly 


The jury i 
charged a single conspiracy, since the jury was specifical- 


ain 
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ly told that an essential element of the offense was 4 
finding that the goal of the conspiracy was to violate 
the controlle4 Substances Act. Thus, the elements of the 
§ 371 conspiracy charged were identical to that of the 

§ 846 conspiracy, with the sole exception that the § 371 
conspiracy required proof of the commission of an overt 
act, while the § 846 conspiracy did not. See United 
States _V- Bermudez, ©27 F.2d 89 (2a Cir. 1975). That 
difference merely increased the burden on the govern- 


ment, and thus was in no way prejudicial to the defendant. 


cons @J' ntly, there was no possible anbiguity in the jury's 


verdict. The defendant wes convicted of 4 conspiracy to 
violate the narcotics laws, and such 4 conspiracy 158 
proper ly punishable pursuant to § 846. 

It should also be noted that the jefendant's 
attorney, Mr. Raymond E. aportdf”specifically assented 
to the sentencing of the defendant pursuant to § 846 when 
sentence was imposed on Count I. (Transcript. September 12, 


1973 at 53-54) - 


Iil. 


The defendant's final content1on is that any 
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resentence on Count T pursuant to § 646 must bo Limited 


to a maximum of two years’ imprisonment. The defendant 


argues that ‘che only Substantive offense which the jury 


could have found he committed from the evidence adduced 


‘ 


at trial was the simple possession of narcotics in viola- 


tion of 21 u.S.c. § 844, an offense which prescribes a 


‘two-year maximum penalty. 


This argument is patently specious. Punishment 
under § 846 is bounded by the “maximum punishment 
prescribed for the offense, the commission of which was 
the object of the attempt or conspiracy." 21 U.8.C. § B46. 
In this case the Indictment charged a conspiracy under 
§ 846 to violate § 841, the distribution and possession 
with intent to distribute narcotics. Tiere is no refer- 
ence to § 844, the simple possession provision, in the 
Indictment, and no mention of that statute was ever made 
to the jury- Of course, there need be no proof that a 
conspirator actually committed the substantive offense 
to sustain a conviction for conspiracy to commit it. 
Hence, the defendant Sperling is subject to the punishment 


prescribed for violations of § 841 as a consequence of 
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his conviction under § 846 to violate 5 841. 
Accoraingly. the defendant's motion is in all ' 


and the sen ence previously imposed is 


respects denied, 
e order and judgment 


hereby adhered to as set forth in ta 


nection with this proceeding. 


made in con 


SO ORDERED. 


She a rs 


May 17, 1976 Milton Pollack 
U. —T_s. District Judge 
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The undsrai;ged defendant, Mertert Sperling, seting es kie ow: et~ 
tewnay, horety s;20ls te the United States Court cf Anjealo for the Seonk 
Cireuit, fica tais Court's Order deme in 7 78 ‘ 
imefar ag eaid Order, on reconcidsretion «7 sentencing perseent to mandate 
of tin Court of Appeals, failed to grant the following relief sought by 
taie defendant in his netics of motion and oupperting affidavit dated 
tren 18, 1976, as auenced: 

(1) Insofar as this Court in seid order failed to hold thet the 
Count One comapirecy was @ noeesearily required element and leseer included 
offense of the concerted action end serios of viclations charged in Count Tw 
ae elements of & cumtinuing criminal enterprine; ond insofar as this Court 
denied ésfendant's wetion te vavete the sc:tence imposed on Count Ome, and 
vasate the cenvistion ca Count Ome, amd dicziess Count One, with prejudios; 

(2) Imesfar as txis Court im said order failed te ecactue Comt One 
as drew. under the gorsral conspirasy statute (16 U.5.0. 371), and denied 
Go ferdent's alternative prayer fer relief, to-wit, to re-sentence defendant 
under peailty previaien ef 18 U.3.C. 371, to a prisen term of mot more than 
five yeers and « fine of not more than $10,000; 


(3) Ineafer as this Court » nid order failed te hold, that wmilese 
Cums One is construed es dren under 18 U.S.C. 371, it is incurebly éxpli- 
Sh, Rape, and fatally doeetiw, ond any semteces impeced on Overt One would 
ko totally wildy 


(h) Insofar as this Court in saiu order failed to bold tnst if the 
@lle zations and proof of tiw pre-May 1, 1971 oonsyiraecy wre effectively 
w.tadrewn from the jur>, “on Count (me was impermissibly amended in vite 
lation of the Fifth Aserrivert., ard eny m@ntence Lapcssd on Count One in 
Midh everi was totally vei; 

(4) Insofar as thie Court in said order failed te wold that if 
Sperling is re-sentenced as 4 ss0ond offender und-r 21 U.5.C. 446, then 
the maximum iecal penalty is two yeare ai 510,000 fine, as the jury could 
have found tnat. the object of the cons,irasy chzrged in Count cme, as to 
Sperling, vas sirple possession of cocains, for which the mexismum pev-lty 


as & second offender is two years and10,U0C) jim. 


This /.  dayof on Sct » 1976. 


HERBERT SP: RLING 

TIEFENDAAT-MDVART-@PPELLANT PRO SE 

BOX PHB 76271 

CeRTIFI: Z:% UF SERVICE 
I certify this (” day of /--’ » 1976, that T have 

meilad a co;y of the foregoing notice of a peal to counsel for the Goverment, 
first class postage prepaid, addresasd as follows: United states Attorrey, 
i St. adrews ilasa, hew York, b.Y. 10007. 


= 


I osrtiiy this day of poca 2 » 1976, tht I have 


served a copy of the foregoing notice ef appeal on counsel for ths Govermennt 


by handiug @ copy of pape to Assictant Unites Ststes Attorney 


Hy eit <> = . an ” 


KSRBERT S7LALINO 
UE icDART = ‘OVakT~APPOLLART, PRO 36 
BUX PMB 78271 


, 


